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Objective of the course

Competition plays a key role in ensuring productive, efficient, innovative and responsive
markets. It is recognized that through Fair competition the consumers are ensured availability
of ‘goods’ and ‘services’ in abundance of acceptable quality at affordable price. In this
direction, competition law, also known as anti-trust law, aims at promoting or maintaining
market competition by regulating anti-competitive conduct. In line with the international trend
and to cope with changing realities, India has reviewed the Monopolies and Restrictive Trade
Practices Act, 1969, and based on the recommendations of High Level Raghavan Committee
the Competition Act, 2002, was enacted.

The course is designed to give students a thorough understanding of the Competition Law in
India with related case studies to understand the basic concept of economics of law. It comprise
of classroom lectures and arranged thematically with introduction to the development of
Competition Act in India and the specific provisions of the Competition Act. It will provide an
overview of the emerging law in corporate sector and consumer welfare. Contemporary issues
related to interface between Intellectual Property Law and Competition Law as well as other
sectoral regulators like TRAI is also covered.

The broad learning objectives of the course will be

e To provide an overview of the basic concepts of Competition Law with the help of the
Indian decisions.

e To compare the Competition laws of India with the other jurisdictions especially US and
EU.

e To appreciate and understand the economic underpinnings of the legal framework.

e To examine the applicability of Competition law to business agreements, the exercise of
dominant position, the combinations between the firms and sellers

e To appreciate the Enforcement mechanisms and significance of Competition Advocacy and
Leniency programme.

e To examine the pivotal role of Competition Commission of India (CCI) in ensuring
competition in the Indian market across the sectors.

e To appreciate the emerging trends in Competition Law and its interface with Sectoral
Regulator.

e To enable the students to take up professional practice in competition law and policy in
India and abroad.
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Legislations:

The Sherman Anti-Trust Act, 1890

The Clayton Act, 1914

Federal Trade Commission Act, 1914

Competition Act, 1998 (UK)

Enterprise Act, 2002 (UK)

MRTP Act, 1969 (India)

The Competition Act, 2002 (India)

The Competition Amendment Bill, 2012(India)
Notifications issued by Competition Commission of India

Some Important Notifications issued by the Ministry of Corporate Affairs,
Government of India

IMPORTANT NOTE:

1. The topics and cases given above are not exhaustive. The teachers teaching the course
shall be at liberty to add new topics/cases.

2. The students are required to study the legislations as amended up-to-date and consult
the latest editions of books.

3. Reference cases mentioned indicates the additional suggested cases which the students
can refer to enhance their knowledge in the concerned area.
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Rubric for Theory Exam Papers:

'All the theory papers, except for CLE subjects*, for LL.B. semester exams carry 100
marks each, for which the University of Delhi conducts an end semester descriptive
exam of 3 hours duration. A typical theory question paper contains 8 questions printed
both in English and Hindi languages. The student is required to answer 5 out of 8
questions. Each question carries equal marks, that is 20 marks each. Hence the
maximum marks for each paper is 100. A student has to secure a minimum of 45 marks
out of 100 to pass a paper.

Answers may be written either in English or in Hindi but the same medium should be

used throughout the paper.'
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Brahm Dutt v. Union of India
AIR 2005 SC 730

G.P. MATHUR, CJ. & P.K. BALASUBRAMANYAN, J.:

The Competition Act, 2002 received the assent of the President of India on
13.1.2003 and was published in the Gazette of India dated 14.1.2003. It is an Act to
provide for the establishment of a Commission to prevent practices having adverse
effect on competition, to promote and sustain competition in markets, to protect the
interests of consumers and to ensure freedom of trade carried on by other participants
in markets, in India, and for matters connected therewith. The statement of objects and
reasons indicates that the Monopolies and Restrictive Trade Practices Act, 1969 had
become obsolete in certain respects in the light of international economic
developments relating more particularly to competition laws and there is a need to shift
the country's focus from curbing the monopolies to promoting competition. Section
1(3) of the Act provides that the Act shall come into force on such date as the Central
Government may, by notification in the Official Gazette, appoint and provided that
different dates may be appointed for different provisions of the Act. Pursuant to this,
some of the sections of the Act were brought into force on 31.3.2003 vide S.O. 340 (E)
and published in the Gazette of India dated 31.3.2003 and majority of the other
sections by notification S.O. 715 (E) dated 19.6.2003. In view of bringing into force
Sections 7 and 8 of the Act, the Central Government had to make prescription for the
appointment of a Chairman and the members as composing the Commission in terms
of Section 9 of the Act.

2. In exercise of the Rule making power under Section 63(2)(a) read with Section 9 of
the Act, the Central Government made "The Competition Commission of India
(Selection of Chairperson and Other Members of the Commission) Rules, 2003" and
published the same in the Gazette of India on 4.4.2003. Section 9 of the Act provides
for the selection of the Chairperson and the other members as may be prescribed. The
Rules above referred to was that prescription. Under Rule 3, the Central Government
was to constitute a Committee consisting of a person who has been retired Judge of the
Supreme Court or a High Court or a retired Chairperson of a Tribunal established
under an Act of Parliament or a distinguished jurist or a Senior Advocate for five years
or more, a person who had special knowledge of and professional experience of 25
years or more in international trade, economics, business, commerce or industry, a
person who had special knowledge of and professional experience of 25 years or more

TAIONF RS

e ! ain 22 a0 Y3 ot Raide & a AL M .00 A Qi @y L L) o0 ped oy L4 Bl S 0P "

affairs or administration to be nominated by the Central Government. The Central
Government was also to nominate one of the members of the Committee to act as the
Chairperson of the Committee. The function of the Committee was to fill up the
vacancies as and when vacancies of Chairperson or a member of the Commission exits
or arises or is likely to arise and the reference in that behalf had been made to the



Committee by the Central Government. It is said that the Committee so constituted
made a recommendation in terms of Rule 4(3) of 'the Rules' and a Chairman and a
member were appointed. Though, the member claims to have taken charge
immediately after beingappointed, the person appointed as Chairman, has taken the
stand that he had not taken charge since he was content to await the orders of this
Court in view of the filing of this Writ Petition.

3. The present Writ Petition was filed in this Court by a practicing Advocate
essentially praying for the relief of striking down Rule 3 of the Competition
Commission of India (Selection of Chairperson and Other Members of the
Commission) Rules, 2003 (hereinafter referred to as 'the Rules') and for other
consequential reliefs including the issue of a writ of mandamus directing the Union of
India to appoint a person who is or has been a Chief Justice of a High Court or a senior
Judge of a High Court in India in terms of the directions contained in the decision in
S.P. Sampath Kumar v. Union of India & Others, (1987 ) 1 SCC 124. The essential
challenge was on the basis that the Competition Commission envisaged by the Act was
more of a judicial body having adjudicatory powers on questions of importance and
legalistic in nature and in the background of the doctrine of separation of powers
recognized by the Indian Constitution, the right to appoint the judicial members of the
Commission should rest with the Chief Justice of India or his nominee and further the
Chairman of the Commission had necessarily to be a retired Chief Justice or Judge of
the Supreme Court or of the High Court, to be nominated by the Chief Justice of India
or by a Committee presided over by the Chief Justice of India. In other words, the
contention is that the Chairman of the Commission had to be a person connected with
the judiciary picked for the job by the head of the judiciary and it should not be a
bureaucrat or other person appointed by the executive without reference to the head of
the judiciary. The arguments in that behalf are met by the Union of India essentially on
the ground that the Competition Commission was more of a regulatory body and it is a
body that requires expertise in the field and such expertise cannot be supplied by
members of the judiciary who can, of course, adjudicate upon matters in dispute. It is
further contended that so long as the power of judicial review of the High Courts and
the Supreme Court is not taken away or impeded, the right of the Government to
appoint the Commission in terms of the statute could not be successfully challenged on
the principle of separation of powers recognized by the Constitution. It was also
contended that the Competition Commission was an expert body and it is not as if
India was the first country which appointed such a Commission presided over by
persons qualified in the relevant disciplines other than judges or judicial office Since
the main functions of the expert body were regulatory in nature, there was no merit in
the challenge raised in the Writ Petition.

4. During the pendency of the Writ Petition, two additional counter affidavits were
filed on behalf of the Union of India, in which it was submitted that the Government
was proposing to make certain amendments to the Act and also Rule 3 of 'the Rules' so
as to enable the Chairman and the members to be selected by a Committee presided



over by the Chief Justice of India or his nominee. This position was reiterated at the
time of arguments. Of course, it was also pointed out that the question of amendment
had ultimately to rest with the Parliament and the Government was only in a position
to propose the amendments as indicated in the additional affidavits. But it was
reiterated that the Chairman of the Commission should be an expert in the field and
need not necessarily be a Judge or a retired Judge of the High Court or the Supreme
Court.

5. We find that the amendments which the Union of India proposes to introduce in
Parliament would have a clear bearing on the question raised for decision in the Writ
Petition essentially based on the separation of powers recognized by the Constitution.
The challenge that there is usurpation of judicial power and conferment of the same on
a non- judicial body is sought to be met by taking the stand that an Appellate Authority
would be constituted and that body would essentially be a judicial body conforming to
the concept of separation of judicial powers as recognized by this Court. In the Writ
Petition the challenge is essentially general in nature and how far that general
challenge would be met by the proposed amendments is a question that has to be
considered later, if and when, the amendments are made to the enactment. In fact, what
is contended by learned counsel for the petitioner is that the prospect of an amendment
or the proposal for an amendment cannot be taken note of at this stage. Since, we feel
that it will be appropriate to consider the validity of the relevant provisions of the Act
with particular reference to Rule 3 of the Rules and Section 8(2) of the Act, after the
enactment is amended as sought to be held out by the Union of India in its counter
affidavits, we are satisfied that it will not be proper to pronounce on the question at
this stage. On the whole, we feel that it will be appropriate to postpone a decision on
the question after the amendments, if any, to the Act are carried out and without
prejudice to the rights of the petitioner to approach this Court again with specific
averments in support of the challenge with reference to the various sections of the Act
on the basis of the arguments that were raised before us at the time of hearing.
Therefore, we decline to answer at this stage, the challenge raised by the petitioner and
leave open all questions to be decided in an appropriate Writ Petition, in the context of
the submission in the counter affidavits filed on behalf of the Union of India that
certain amendments to the enactment are proposed and a bill in that behalf would be
introduced in Parliament.

6. We may observe that if an expert body is to be created as submitted on behalf of the
Union of India consistent with what is said to be the international practice, it might be
appropriate for the respondents to consider the creation of two separate bodies, one
with expertise that is advisory and regulatory and the other adjudicatory. This followed
up by an appellate body as contemplated by the proposed amendment, can go a long
way, in meeting the challenge sought to be raised in this Writ Petition based on the
doctrine of separation of powers recognized by the Constitution. Any way, it is for
those who are concerned with the process of amendment to consider that aspect. It



cannot be gainsaid that the Commission as now contemplated, has a number of
adjudicatory functions as well.

7. Thus, leaving open all questions regarding the validity of the enactment including
the validity of Rule 3 of the Rules to be decided after the amendment of the Act as
held out is made or attempted, we close this Writ Petition declining to pronounce on
the matters argued before us in a theoretical context and based only on general
pleadings on the effect of the various provisions to support the challenge based on the
doctrine of separation of power.

8. The Writ Petition is thus disposed of leaving open all the relevant questions.
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Competition Commission of India v. Steel Authority of India Ltd.
(2010)10 SCC 744

Jindal Steel and Power Ltd, the informant, invoked the provisions of Section 19 read
with Section 26 (1) of the Act by providing information to the Commission alleging
that Steel Authority of India entered into an exclusive supply agreement with Indian
Railways for supply of rails, thereby violating Section 3 and 4 of the Act. The
Commission formed the opinion that prima facie a case existed against SAIL and
directed the Director General to investigate the matter. SAIL filed an interim reply
seeking a hearing before the Commission before any interim order is passed. On
reiteration of its earlier orders by the Commission, SAIL challenged the correctness of
the directions before the Competition Appellate Tribunal. The Tribunal in its order
dated 15th February, 2010, inter alia, but significantly held as under:

a) The application of the Commission for impleadment was dismissed, as in the
opinion of the Tribunal the Commission was neither a necessary nor a proper party in
the appellate proceedings before the Tribunal. Resultantly, the application for vacation
of stay also came to be dismissed.

b) It was held that giving of reasons is an essential element of administration of justice.
A right to reason is, therefore, an indispensable part of sound system of judicial
review. Thus, the Commission is directed to give reasons while passing any order,
direction or taking any decision.

¢) The appeal against the order dated 8th December, 2009 was held to be maintainable
in terms of Section 53A of the Act. While setting aside the said order of the
Commission and recording a finding that there was violation of principles of natural
justice, the Tribunal granted further time to SAIL to file reply by 22nd February, 2010
in addition to the reply already filed by SAIL.

This order of the Tribunal dated 15th February, 2010 is impugned in the present appeal].

In order to examine the merit or otherwise of the contentions raised by the respective
parties,itwill be appropriate for us to formulate the following points for determination:-

1) Whether the directions passed by the Commission in exercise of its powers under
Section 26(1) of the Act forming a prima facie opinion would be appealable in terms
of Section 53A(1) of the Act?

2) What is the ambit and scope of power vested with the Commission under Section
26(1) of the Act and whether the parties, including the informant or the affected party,
are entitled to notice or hearing, as a matter of right, at the preliminary stage of
formulating an opinion as to the existence of the prima facie case?

3) Whether the Commission would be a necessary, or at least a proper, party in the
proceedings before the Tribunal in an appeal preferred by any party?

4) At what stage and in what manner the Commission can exercise powers vested in it
under Section 33 of the Act to pass temporary restraint orders?



5) Whether it is obligatory for the Commission to record reasons for formation of a
prima facie opinion in terms of Section 26(1) of the Act?

6) What directions, if any, need to be issued by the Court to ensure proper compliance
in regard to procedural requirements while keeping in mind the scheme of the Act and
the legislative intent? Also to ensure that the procedural intricacies do not hamper in
achieving the object of the Act, i.e., free market and competition.

Submissions made and findings in relation to Point No.1

If we examine the relevant provisions of the Act, the legislature, in its wisdom, has
used different expressions in regard to exercise of jurisdiction by the Commission. The
Commission may issue directions, pass orders or take decisions, as required, under the
various provisions of the Act. The object of the Act is demonstrated by the
prohibitions contained in Sections 3 and 4 of the Act. Where prohibition under Section
3 relates to anti- competition agreements there Section 4 relates to the abuse of
dominant position. The regulations and control in relation to combinations is dealt
with in Section 6 of the Act. The power of the Commission to make inquiry into such
agreements and the dominant position of an entrepreneur, is set into motion by
providing information to the Commission in accordance with the provisions of Section
19 of the Act and such inquiry is to be conducted by the Commission as per the
procedure evolved by the legislature under Section 26 of the Act. In other words, the
provisions of Sections 19 and 26 are of great relevance and the discussion on the
controversies involved in the present case would revolve on the interpretation given by
the Court to these provisions. (Refer to Sections 19 and 26 of the Act).

The Tribunal has been vested with the power to hear and dispose of appeals against
any direction issued or decision made or order passed by the Commission in exercise
of its powers under the provisions mentioned in Section 53A of the Act. The appeals
preferred before the Tribunal under Section 53A of the Act are to be heard and dealt
with by the Tribunal as per the procedure spelt out under Section 53B of the Act.
(Refer to Sections 53A and 53B of the Act).As already noticed, in exercise of its
powers, the Commission is expected to form its opinion as to the existence of a prima
facie case for contravention of certain provisions of the Act and then pass a direction
to the Director General to cause an investigation into the matter. These proceedings are
initiated by the intimation or reference received by the Commission in any of the
manners specified under Section 19 of theAct. At the very threshold, the Commission
is to exercise its powers in passing the direction for investigation; or where it finds that
there exists no prima facie case justifying passing of such a direction to the Director
General, it can close the matter and/or pass such orders as it may deem fit and proper.
In other words, the order passed by the Commission under Section 26(2) is a final
order as it puts an end to the proceedings initiated upon receiving the information in
one of the specified modes. This order has been specifically made appealable under
Section 53A of the Act. In contradistinction, the direction under Section 26(1) after
formation of a prima facie opinion is a direction simpliciter to cause an investigation
into the matter. Issuance of such a direction, at the face of it, is an administrative



direction to one of its own wings departmentally and is without entering upon any
adjudicatory process. It does not effectively determine any right or obligation of the
parties to the lis. Closure of the case causes determination of rights and affects a party,
i.e. the informant; resultantly, the said party has a right to appeal against such closure
of case under Section 26(2) of the Act. On the other hand, mere direction for
investigation to one of the wings of the Commission is akin to a departmental
proceeding which does not entail civil consequences for any person, particularly, in
light of the strict confidentiality that is expected to be maintained by the Commission
in terms of Section 57 of the Act and Regulation 35 of the Regulations.

The provisions of Sections 26 and 53A of the Act clearly depict legislative intent that
the framers never desired that all orders, directions and decisions should be appealable
to the Tribunal. Once the legislature has opted to specifically state the order, direction
and decision, which would be appealable by using clear and unambiguous language,
then the normal result would be that all other directions, orders etc. are not only
intended to be excluded but, in fact, have been excluded from the operation of that
provision.

The objective of the Act is more than clear that the legislature intended to provide a
very limited right to appeal. The orders which can be appealed against have been
specifically stipulated by unambiguously excluding the provisions which the
legislature did not intend to make appealable under the provisions of the Act. It is
always expected of the Court to apply plain rule of construction rather than trying to
read the words into the statute which have been specifically omitted by the legislature.
Right to appeal is a creation of statute and it does require application of rule of plain
construction. Such provision should neither be construed too strictly nor too liberally,
if given either of these extreme interpretations, it is bound to adversely affect the
legislative object as well as hamper the proceedings before the appropriate forum.

In the case of Maria Cristina De Souza Sadder vs. Amria Zurana Pereira Pinto [(1979)
1 SCC 92], this Court held as under:

“5 ...It is no doubt well-settled that the right of appeal is a substantive right and it gets
vested in a litigant no sooner the lis is commenced in the Court of the first instance,
and such right or any remedy in respect thereof will not be affected by any repeal of
the enactment conferring such right unless the repealing enactment either expressly or
by necessary implication takes away such right or remedy in respect thereof.”

The principle of ‘appeal being a statutory right and no party having a right to file
appeal except in accordance with the prescribed procedure’ is now well settled. The
right of appeal may be lost to a party in face of relevant provisions of law in
appropriate cases. It being creation of a statute, legislature has to decide whether the
right to appeal should be unconditional or conditional. Such law does not violate
Article 14 of the Constitution. An appeal to be maintainable must have its genesis in
the authority of law.

Thus, it is evident that the right to appeal is not a right which can be assumed by
logical analysis much less by exercise of inherent jurisdiction. It essentially should be



provided by the law in force. In absence of any specific provision creating a right in a
party to file an appeal, such right can neither be assumed nor inferred in favour of the
party. A statute is stated to be the edict of Legislature. It expresses the will of
Legislature and the function of the Court is to interpret the document according to the
intent of those who made it. It is a settled rule of construction of statute that the
provisions should be interpreted by applying plain rule of construction. The Courts
normally would not imply anything which is inconsistent with the words expressly
used by the statute. In other words, the Court would keep in mind that its function is
jus dicere, not jus dare. The right of appeal being creation of the statute and being a
statutory right does not invite unnecessarily liberal or strict construction. The best
norm would be to give literal construction keeping the legislative intent in mind.

Recently, again Supreme Court in Grasim Industries Ltd. v. Collector of Customs,
Bombay, (2002) 4 SCC 297 has followed the same principle and observed:

“Where the words are clear and there is no obscurity, and there is no ambiguity and the
intention of the legislature is clearly conveyed, there is no scope for Court to take upon
itself the task of amending or altering the statutory provisions.”

Having enacted these provisions, the legislature in its wisdom, made only the order
under Section 26(2) and 26(6) appealable under Section 53A of the Act. Thus, it
specifically excludes the opinion/decision of the authority under Section 26(1) and
even an order passed under Section 26(7) directing further inquiry, from being
appealable before the Tribunal. Therefore, it would neither be permissible nor
advisable to make these provisions appealable against the legislative mandate. The
existence of such excluding provisions, in fact, exists in different statutes. Reference
can even be made to the provisions of Section 100A of the Code of Civil Procedure,
where an order, which even may be a judgment, under the provisions of the Letters
Patent of different High Courts and are appealable within that law, are now excluded
from the scope of the appealable orders. In other words, instead of enlarging the scope
of appealable orders under that provision, the Courts have applied the rule of plain
construction and held that no appeal would lie in conflict with the provisions of
Section 100A of the Code of Civil Procedure.

Expressum facit cessare tacitum — Express mention of one thing implies the exclusion
of other. (Expression precludes implication). This doctrine has been applied by this
Court in various cases to enunciate the principle that expression precludes implication.
[Union of India vs. Tulsiram Patel, AIR 1985 SC 1416]. It is always safer to apply
plain and primary rule of construction. The first and primary rule of construction is
that intention of the legislature is to be found in the words used by the legislature
itself.

Applying these principles to the provisions of Section 53A(1)(a), we are of the
considered view that the appropriate interpretation of this provision would be that no
other direction, decision or order of the Commission is appealable except those
expressly stated in Section 53A(1)(a). The maxim est boni judicis ampliare justiciam,



nonjurisdictionem finds application here. Right to appeal, being a statutory right, is
controlled strictly by the provision and the procedure prescribing such a right. To read
into the language of Section 53A that every direction, order or decision of the
Commission would be appealable will amount to unreasonable expansion of the
provision, when the language of Section 53A is clear and unambiguous. Section
53B(1) itself is an indicator of the restricted scope of appeals that shall be maintainable
before the Tribunal; it provides that the aggrieved party has a right of appeal against
‘any direction, decision or order referred to in Section 53A(1)(a).” If the legislature
intended to enlarge the scope and make orders, other than those, specified in
Section53A(1)(a), then the language of Section 53B(1) ought to have been quite
distinct from the one used by the legislature. One of the parties before the Commission
would, in any case, be aggrieved by an order where the Commission grants or declines
to grant extension of time. Thus, every such order passed by the Commission would
have to be treated as appealable as per the contention raised by the respondent before
us as well as the view taken by the Tribunal. In our view, such orders cannot be held to
be appealable within the meaning and language of Section 53A of the Act and also on
the principle that they are not orders which determine the rights of the parties. No
appeal can lie against such an order. Still the parties are not remediless as, when they
prefer an appeal against the final order, they can always take up grounds to challenge
the interim orders/directions passed by the Commission in the memorandum of appeal.
Such an approach would be in consonance with the procedural law prescribed in Order
XLII Rule 1A and even other provisions of Code of Civil Procedure. The above
approach will subserve the purpose of the Act in the following manner :

First, expeditious disposal of matters before the Commission and the Tribunal is an
apparent legislative intent from the bare reading of the provisions of the Act and more
particularly the Regulations framed thereunder. Second, if every direction or recording
of an opinion are made appealable then certainly it would amount to abuse of the
process of appeal. Besides this, burdening the Tribunal with appeals against non-
appealable orders would defeat the object of the Act, as a prolonged litigation may
harm the interest of free and fair market and economy. Finally, we see no ambiguity in
the language of the provision, but even if, for the sake of argument, we assume that the
provision is capable of two interpretations then we must accept the one which will fall
in line with the legislative intent rather than the one which defeat the object of the Act.

For these reasons, we have no hesitation in holding that no appeal will lie from any
decision, order or direction of the Commission which is not made specifically
appealable under Section 53A(1)(a) of the Act. Thus, the appeal preferred by SAIL
ought to have been dismissed by the Tribunal as not maintainable.

Submissions made and findings in relation to Point Nos.2 & 5

The issue of notice and hearing are squarely covered under the ambit of the principles of
natural justice. Thus, it will not be inappropriate to discuss these issues commonly under
the same head. The principle of audi alteram partem, as commonly understood, means
‘hear the other side or hear both sides before a decision is arrived at’. It is founded on the
rule that no one should be condemned or deprived of his right even in quasi judicial



proceedings unless he has been granted liberty of being heard. In cases of Cooper v.
Wands Worth Board of Works [(1863), 14 C.B. (N.S.) 180] and Errington v. Minister of
Health, [(1935) 1 KB 249], the Courts in the United Kingdom had enunciated this principle
in the early times. This principle was adopted under various legal systems including India
and was applied with some limitations even to the field of administrative law. However,
with the development of law, this doctrine was expanded in its application and the Courts
specifically included in its purview, the right to notice and requirement of reasoned orders,
upon due application of mind in addition to the right of hearing. These principles have now
been consistently followed in judicial dictum of Courts in India and are largely understood
as integral part of principles of natural justice. Inother words, it is expected of a tribunal
or any quasi judicial body to ensure compliance of these principles before any order
adverse to the interest of the party can be passed. However, the exclusion of the
principles of natural justice is also an equally known concept and the legislature has
the competence to enact laws which specifically exclude the application of principles
of natural justice in larger public interest and for valid reasons. Generally, we can
classify compliance or otherwise, of these principles mainly under three categories.
First, where application of principles of natural justice is excluded by specific
legislation; second, where the law contemplates strict compliance to the provisions of
principles of natural justice and default in compliance thereto can result in vitiating not
only the orders but even the proceedings taken against the delinquent; and third, where
the law requires compliance to these principles of natural justice, but an irresistible
conclusion is drawn by the competent court or forum that no prejudice has been caused
to the delinquent and the non-compliance is with regard to an action of directory
nature. The cases may fall in any of these categories and therefore, the Court has to
examine the facts of each case in light of the Act or the Rules and Regulations in force
in relation to such a case. It is not only difficult but also not advisable to spell out any
straight jacket formula which can be applied universally to all cases without variation.

In light of the above principles, let us examine whether in terms of Section 26(1) of the
Act read with Regulations in force, it is obligatory upon the Commission to issue
notice to the parties concerned (more particularly the affected parties) and then form
an opinion as to the existence of a prima facie case, or otherwise, and to issue direction
to the Director General to conduct investigation in the matter. At the very outset, we
must make it clear that we are considering the application of these principles only in
light of the provisions of Section 26(1) and the finding recorded by the Tribunal in this
regard. The intimation received by the Commission from any specific person
complaining of violation of Section 3(4) read with Section 19 of the Act, sets into the
motion, the mechanism stated under Section 26 of the Act. Section 26(1), as already
noticed, requires the Commission to form an opinion whether or not there exists a
prima facie case for issuance of direction to the Director General to conduct an
investigation. This section does not mention about issuance of any notice to any party
before or at the time of formation of an opinion by the Commission on the basis of a
reference or information received by it. Language of Sections 3(4) and 19 and for that
matter, any other provision of the Act does not suggest that notice to the informant or
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any other person is required to be issued at this stage. In contra-distinction to this,
when the Commission receives the report from the Director General and if it has not
already taken a decision to close the case under Section 26(2), the Commission is not
only expected to forward the copy of the report, issue notice, invite objections or
suggestions from the informant, Central Government, State Government, Statutory
Authorities or the parties concerned, but also to provide an opportunity of hearing to
the parties before arriving at any final conclusion under Section 26(7) or 26(8) of the
Act, as the case may be. This obviously means that wherever the legislature has
intended that notice is to be served upon the other party, it has specifically so stated
and we see no compelling reason to read into the provisions of Section 26(1) the
requirement of notice, when it is conspicuous by its very absence. Once the
proceedings before the Commission are completed, the parties have a right to appeal
under Section 53A(1)(a) in regard to the orders termed as appealable under that
provision. Section 53B requires that the Tribunal should give, parties to the appeal,
notice and an opportunity of being heard before passing orders, as it may deem fit and
proper, confirming, modifying or setting aside the direction, decision or order appealed
against. Some of the Regulations also throw light as to when and how notice is
required to be served upon the parties including the affected party.

Regulation 14(7) states the powers and functions, which are vested with the Secretary
of the Commission to ensure timely and efficient disposal of the matter and for
achieving the objectives of the Act. Under Regulation 14(7)(f) the Secretary of the
Commission is required to serve notice of the date of ordinary meeting of the
Commission to consider the information or reference or document to decide if there
exists a prima facie case and to convey the directions of the Commission for
investigation, or to issue notice of an inquiry after receipt and consideration of the
report of the Director General. In other words, this provision talks of issuing a notice
for holding an ordinary meeting of the Commission. This notice is intended to be
issued only to the members of the Commission who constitute ‘preliminary
conference’ as they alone have to decide about the existence of a prima facie case.
Then, it has to convey the direction of the Commission to the Director General. After
the receipt of the report of the Director General, it has to issue notice to the parties
concerned.

Regulation 17(2) empowers the Commission to invite the information provider and
such other person, as is necessary, for the preliminary conference to aid in formation
of a prima facie opinion, but this power to invite cannot be equated with requirement
of statutory notice or hearing. Regulation 17(2), read in conjunction with other
provisions of the Act and the Regulations, clearly demonstrates that this provision
contemplates to invite the parties for collecting such information, as the Commission
may feel necessary, for formation of an opinion by the preliminary conference.
Thereafter, an inquiry commences in terms of Regulation 18(2) when the Commission
directs the Director General to make the investigation, as desired. Regulation 21(8)
also indicates that there is an obligation upon the Commission to consider the
objections or suggestions from the Central Government or the State Government or the
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Statutory Authority or the parties concerned and then Secretary is required to give a
notice to fix the meeting of the Commission, if it is of the opinion that further inquiry
is called for. In that provision notice is contemplated not only to the respective
Governments but even to the parties concerned. The notices are to be served in terms
of Regulation 22 which specifies the mode of service of summons upon the concerned
persons and the manner in which such service should be effected. The expression
‘such other person’, obviously, would include all persons, such as experts, as stated in
Regulation 52 of the Regulations. There is no scope for the Court to arrive at the
conclusion that such other person would exclude anybody including the informant or
the affected parties, summoning of which or notice to whom, is considered to be
appropriate by the Commission. With some significance, we may also notice the
provision of Regulation 33(4) of the Regulations, which requires that on being
satisfied that the reference is complete, the Secretary shall place it during an ordinary
meeting of the Commission and seek necessary instructions regarding the parties to
whom the notice of the meeting has to be issued. This provision read with Sections
26(1) and 26(5) shows that the Commission is expected to apply its mind as to whom
the notice should be sent before the Secretary of the Commission can send notice to
the parties concerned. In other words, issuance of notice is not an automatic or obvious
consequence, but it is only upon application of mind by the authorities concerned that
notice is expected to be issued. Regulation 48, which deals with the procedure for
imposition of penalty, requires under Sub-Regulation (2) that show cause notice is to
be issued to any person or enterprise or a party to the proceedings, as the case may be,
under Sub-Regulation (1), giving him not less than 15 days time to explain the conduct
and even grant an oral hearing, then alone to pass an appropriate order imposing
penalty or otherwise. Issue of notice to a party at the initial stage of the proceedings,
which are not determinative in their nature and substance, can hardly be implied;
wherever the legislature so desires it must say so specifically. This can be illustrated
by referring to the Customs Tariff (Identification, Assessment and Collection of Anti-
Dumping Duty on Dumped Articles and for Determination of Injury) Rules, 1995
under the Customs Tariff Act, 1975. Rule 5(5) provides that while dealing with an
application submitted by aggrieved domestic producers accounting for not less than
25% of total production of the like article, the designated authority shall notify the
government of exporting country before proceeding to initiate an investigation. Rule
6(1) also specifically requires the designated authority to issue a public notice of the
decision to initiate investigation. In other words, notice prior to initiation of
investigation is specifically provided for under the Anti-Dumping Rules, whereas, it is
not so under the provisions of Section 26(1) of the Act.

Cumulative reading of these provisions, in conjunction with the scheme of the Act and
the object sought to be achieved, suggests that it will not be in consonance with the
settled rules of interpretation that a statutory notice or an absolute right to claim notice
and hearing can be read into the provisions of Section 26(1) of the Act. Discretion to
invite, has been vested in the Commission, by virtue of the Regulations, which must be
construed in their plain language and without giving it undue expansion. It is difficult
to state as an absolute proposition of law that in all cases, at all stages and in all events
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the right to notice and hearing is a mandatory requirement of principles of natural
justice. Furthermore, that noncompliance thereof, would always result in violation of
fundamental requirements vitiating the entire proceedings. Different laws have
provided for exclusion of principles of natural justice at different stages, particularly,
at the initial stage of the proceedings and such laws have been upheld by this Court.
Wherever, such exclusion is founded on larger public interest and is for compelling
and valid reasons, the Courts have declined to entertain such a challenge. It will
always depend upon the nature of the proceedings, the grounds for invocation of such
law

and the requirement of compliance to the principles of natural justice in light of the
above noticed principles. In the case of Tulsiram Patel (supra), this Court took the
view that audi alteram partem rule can be excluded where a right to a prior notice and
an opportunity of being heard, before an order is passed, would obstruct the taking of
prompt action or where the nature of the action to be taken, its object and purpose as
well as the scheme of the relevant statutory provisions warrant its exclusion. This was
followed with approval and also greatly expanded in the case of Delhi Transport
Corporation vs. Delhi Transport Corporation Mazdoor Congress [(1991) Suppl SCC
600], wherein the Court held that rule of audi alteram partem can be excluded, where
having regard to the nature of the action to be taken, its object and purpose and the
scheme of the relevant statutory provisions, fairness in action does not demand its
application and even warrants its exclusion.

The exclusion of principles of natural justice by specific legislative provision is not
unknown to law. Such exclusion would either be specifically provided or would have
to be imperatively inferred from the language of the provision. There may be cases
where post decisional hearing is contemplated. Still there may be cases where 'due
process' is specified by offering a full hearing before the final order is made. Of
course, such legislation may be struck down as offending due process if no safeguard
is provided against arbitrary action. It is an equally settled principle that in cases of
urgency, a post-decisional hearing would satisfy the principles of natural justice.
Reference can be made to the cases of Maneka Gandhi v. Union of India [(1978) 1
SCC 48] and State of Punjab v. Gurdayal [AIR 1980 SC 319]. The provisions of
Section 26(1) clearly indicate exclusion of principles of natural justice, at least at the
initial stages, by necessary implication. In cases where the conduct of an enterprise,
association of enterprises, person or association of persons or any other legal entity, is
such that it would cause serious prejudice to the public interest and also violates the
provisions of the Act, the Commission will be well within its jurisdiction to pass ex
parte ad interim injunction orders immediately in terms of Section 33 of the Act, while
granting post decisional hearing positively, within a very short span in terms of
Regulation 31(2). This would certainly be more than adequate compliance to the
principles of natural justice. It is true that in administrative action, which entails civil
consequences for a person, the principles of natural justice should be adhered
to.Wherever, this Court has dealt with the matters relating to complaint of violation of
principles of natural justice, it has always kept in mind the extent to which such
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principles should apply. The application, therefore, would depend upon the nature of
the duty to be performed by the authority under the statute. Decision in this regard is,
in fact, panacea to the rival contentions which may be raised by the parties in a given
case. Reference can be made to the judgment of this Court in the case of Canara Bank
v. Debasis Das [(2003) 4 SCC 557]. We may also notice that the scope of duty cast
upon the authority or a body and the nature of the function to be performed cannot be
rendered nugatory by imposition of unnecessary directions or impediments which are
not postulated in the plain language of the section itself. ‘Natural justice’ is a term,
which may have different connotation and dimension depending upon the facts of the
case, while keeping in view, the provisions of the law applicable. It is not a codified
concept, but are well defined principles enunciated by the Courts. Every quasi judicial
order would require the concerned authority to act in conformity with these principles
as well as ensure that the indicated legislative object is achieved. Exercise of power
should be fair and free of arbitrariness.

Now, let us examine what kind of function the Commission is called upon to discharge
while forming an opinion under Section 26(1) of the Act. At the face of it, this is an
inquisitorial and regulatory power. A Constitution Bench of this Court in the case of
Krishna Swami vs. Union of India [(1992) 4 SCC 605] explained the expression
‘inquisitorial’. The Court held that the investigating power granted to the
administrative agencies normally is inquisitorial in nature. The scope of such
investigation has to be examined with reference to the statutory power In that case the
Court found that the proceedings, before the High Power Judicial Committee
constituted, were neither civil nor criminal but sui generis.

The exceptions to the doctrine of audi alteram partem are not unknown either to civil or
criminal jurisprudence in our country where under the Code of Civil Procedure ex-parte
injunction orders can be passed by the court of competent jurisdiction while the courts
exercising criminal jurisdiction can take cognizance of an offence in absence of the
accused and issue summons for his appearance. Not only this, the Courts even record pre-
charge evidence in complaint cases in absence of the accused under the provisions of the
Code of Criminal Procedure. Similar approach is adopted under different systems in
different countries.

The jurisdiction of the Commission, to act under this provision, does not contemplate
any adjudicatory function. The Commission is not expected to give notice to the
parties, i.e. the informant or the affected parties and hear them at length, before
forming its opinion. The function is of a very preliminary nature and in fact, in
common parlance, it is a departmental function. At that stage, it does not condemn any
person and therefore, application of audi alteram partem is not called for. Formation of
a prima facie opinion departmentally (Director General, being appointed by the
Central Government to assist the Commission, is one of the wings of the Commission
itself) does not amount to an adjudicatory function but is merely of administrative
nature. At best, it can direct the investigation to be conducted and report to be
submitted to the Commission itself or close the case in terms of Section 26(2) of the
Act, which order itself is appealable before the Tribunal and only after this stage, there



is a specific right of notice and hearing available to the aggrieved/affected party. Thus,
keeping in mind the nature of the functions required to be performed by the
Commission in terms of Section 26(1), we are of the considered view that the right of
notice of hearing is not contemplated under the provisions of Section 26(1) of the Act.
However, Regulation 17(2) gives right to Commission for seeking information, or in
other words, the Commission is vested with the power of inviting such persons, as it
may deem necessary, to render required assistance or produce requisite information or
documents as per the direction of the Commission. This discretion is exclusively
vested in the Commission by the legislature. The investigation is directed with dual
purpose; (a) to collect material and verify the information, as may be, directed by the
Commission, (b) to enable the Commission to examine the report upon its submission
by the Director General and to pass appropriate orders after hearing the parties
concerned. No inquiry commences prior to the direction issued to the Director General
for conducting the investigation. Therefore, even from the practical point of view, it
will be required that undue time is not spent at the preliminary stage of formation of
prima facie opinion and the matters are dealt with effectively and expeditiously. We
may also usefully note that the functions performed by the Commission under Section
26(1) of the Act are in the nature of preparatory measures in contrast to the decision
making process. That is the precise reason that the legislature has used the word
‘direction’ to be issued to the Director General for investigation in that provision and
not that the Commission shall take a decision or pass an order directing inquiry into
the allegations made in the reference to the Commission. The Tribunal, in the
impugned judgment, has taken the view that there is a requirement to record reasons
which can be express, or, in any case, followed by necessary implication and therefore,
the authority is required to record reasons for coming to the conclusion. The
proposition of law whether an administrative or quasi judicial body, particularly
judicial courts, should record reasons in support of their decisions or orders is no more
res integra and has been settled by a recent judgment of this Court in the case of
Assistant Commissioner, C.T.D.W.C. v. M/s Shukla&Brothers [JT 2010 (4) SC 35].

12. At the cost of repetition, we may notice, that this Court has consistently taken the
view that recording of reasons is an essential feature of dispensation of justice. A
litigant who approaches the Court with any grievance in accordance with law is
entitled to know the reasons for grant or rejection of his prayer. Reasons are the soul of
orde Non-recording of reasons could lead to dual infirmities; firstly, it may cause
prejudice to the affected party and secondly, more particularly, hamper the proper
administration of justice. These principles are not only applicable to administrative or
executive actions, but they apply with equal force and, in fact, with a greater degree of
precision to judicial pronouncements. A judgment without reasons causes prejudice to
the person against whom it is pronounced, as that litigant is unable to know the ground
which weighed with the Court in rejecting his claim and also causes impediments in
his taking adequate and appropriate grounds before the higher Court in the event of
challenge to that judgment...
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13. The principle of natural justice has twin ingredients; firstly, the person who is
likely to be adversely affected by the action of the authorities should be given notice to
show cause thereof and granted an opportunity of hearing and secondly, the orders so
passed by the authorities should give reason for arriving at any conclusion showing
proper application of mind. Violation of either of them could in the given facts and
circumstances of the case, vitiate the order itself. Such rule being applicable to the
administrative authorities certainly requires that the judgment of the Court should meet
with this requirement with higher degree of satisfaction. The order of an administrative
authority may not provide reasons like a judgment but the order must be supported by
the reasons of rationality. The distinction between passing of an order by an
administrative or quasi-judicial authority has practically extinguished and both are
required to pass reasoned orde

The above reasoning and the principles enunciated, which are consistent with the
settled canons of law, we would adopt even in this case. In the backdrop of these
determinants, we may refer to the provisions of the Act. Section 26, under its different
sub-sections, requires the Commission to issue various directions, take decisions and
pass orders, some of which are even appealable before the Tribunal. Even if it is a
direction under any of the provisions and not a decision, conclusion or order passed on
merits by the Commission, it is expected that the same would be supported by some
reasoning. At the stage of forming a prima facie view, as required under Section 26(1)
of the Act, the Commission may not really record detailed reasons, but must express
its mind in no uncertain terms that it is of the view that prima facie case exists,
requiring issuance of direction for investigation to the Director General. Such view
should be recorded with reference to the information furnished to the Commission.
Such opinion should be formed on the basis of the records, including the information
furnished and reference made to the Commission under the various provisions of the
Act, as afore-referred. However, other decisions and orders, which are not directions
simpliciter and determining the rights of the parties, should be well reasoned analyzing
and deciding the rival contentions raised before the Commission by the parties. In
other words, the Commission is expected to express prima facie view in terms of
Section 26(1) of the Act, without entering into any adjudicatory or determinative
process and by recording minimum reasons substantiating the formation of such
opinion, while all its other orders and decisions should be well reasoned. Such an
approach can also be justified with reference to Regulation 20(4), which requires the
Director General to record, in his report, findings on each of the allegations made by a
party in the intimation or reference submitted to the Commission and sent for
investigation to the Director General, as the case may be, together with all evidence
and documents collected during investigation. The inevitable consequence is that the
Commission is similarly expected to write appropriate reasons on every issue while
passing an order under Sections 26 to 28 of the Act.

Submissions made and findings in relation to Point No.4

Under this issue we have to discuss the ambit and scope of the powers vested in the
Commission under Section 33 of the Act. (Refer to Section 33 of the Act).
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A bare reading of the above provision shows that the most significant expression used
by the legislature in this provision is ‘during inquiry’. ‘During inquiry’, if the
Commission is satisfied that an act in contravention of the stated provisions has been
committed, continues to be committed or is about to be committed, it may temporarily
restrain any party ‘without giving notice to such party’, where it deems necessary. The
first and the foremost question that falls for consideration is, what is ‘inquiry’? The
word ‘inquiry’ has not been defined in the Act, however, Regulation 18(2) explains
what is ‘inquiry’. ‘Inquiry’ shall be deemed to have commenced when direction to the
Director General is issued to conduct investigation in terms of Regulation 18(2). In
other words, the law shall presume that an ‘inquiry’ is commenced when the
Commission, in exercise of its powers under Section 26(1) of the Act, issues a
direction to the Director General. Once the Regulations have explained ‘inquiry’ it will
not be permissible to give meaning to this expression contrary to the statutory
explanation. Inquiry and investigation are quite distinguishable, as is clear from
various provisions of the Act as well as the scheme framed thereunder. The Director
General is expected to conduct an investigation only in terms of the directive of the
Commission and thereafter, inquiry shall be deemed to have commenced, which
continues with the submission of the report by the Director General, unlike the
investigation under the MRTP Act, 1969, where the Director General can initiate
investigation suo moto. Then the Commission has to consider such report as well as
consider the objections and submissions made by other party. Till the time final order
is passed by the Commission in accordance with law, the inquiry under this Act
continues. Both these expressions cannot be treated as synonymous. They are distinct,
different in expression and operate in different areas. Once the inquiry has begun, then
alone the Commission is expected to exercise its powers vested under Section 33 of
the Act. That is the stage when jurisdiction of the Commission can be invoked by a
party for passing of an ex parte order. Even at that stage, the Commission is required
to record a satisfaction that there has been contravention of the provisions mentioned
under Section 33 and that such contravention has been committed, continues to be
committed or is about to be committed. This satisfaction has to be understood
differently from what is required while expressing a prima facie view in terms of
Section 26(1) of the Act. The former is a definite expression of the satisfaction
recorded by the Commisssion upon due application of mind while the latter is a
tentative view at that stage.s Prior to any direction, it could be a general examination
or enquiry of the information/reference received by the Commission, but after passing
the direction theinquiry is more definite in its scope and may be directed against a
party. Once such satisfaction is recorded, the Commission is vested with the power and
the informant is entitled to claim ex parte injunction. The legislature has intentionally
used the words not only ‘ex parte’ but also ‘without notice to such party’. Again for
that purpose, it has to apply its mind, whether or not it is necessary to give such a
notice. The intent of the rule is to grant ex parte injunction, but it is more desirable that
upon passing an order, as contemplated under Section 33, it must give a short notice to
the other side to appear and to file objections to the continuation or otherwise of such
an order. Regulation 31(2) of the Regulations clearly mandates such a procedure.
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Wherever the Commission has passed interim order, it shall hear the parties 71against
whom such an order has been made, thereafter, as soon as possible. The expression ‘as
soon as possible’ appearing in Regulation 31(2) has some significance and it will be
obligatory upon the fora dealing with the matters to ensure compliance to this
legislative mandate. Restraint orders may be passed in exercise of its jurisdiction in
terms of Section 33 but it must be kept in mind that the ex parte restraint orders can
have far reaching consequences and, therefore, it will be desirable to pass such order in
exceptional circumstances and deal with these matters most expeditiously. During an
inquiry and where the Commission is satisfied that the act has been committed and
continues to be committed or is about to be committed, in contravention of the
provisions stated in Section 33 of the Act, it may issue an order temporarily restraining
the party from carrying on such act, until the conclusion of such inquiry or until further
orders, without giving notice to such party where it deems it necessary. This power has
to be exercised by the Commission sparingly and under compelling and exceptional
circumstances. The Commission, while recording a reasoned order, inter alia, should :
(a) record its satisfaction (which has to be of much higher degree than formation of a
prima facie view under Section 26(1) of the Act) in clear terms that an act in
contravention of the stated provisions has been committed and continues to be
committed or is about to be committed; (b) it is necessary to issue order of restraint
and (c) from the record before the Commission, there is every likelihood that the party
to the lis would suffer irreparable and irretrievable damage, or there is definite
apprehension that it would have adverse effect on competition in the market. The
power under Section 33 of the Act, to pass a temporary restraint order, can only be
exercised by the Commission when it has formed prima facie opinion and directed
investigation in terms of Section 26(1) of the Act, as is evident from the language of
this provision read with Regulation 18(2) of the Regulations. It will be useful to refer
to the judgment of this Court in the case of Morgan Stanley Mutual Funds v. Kartick
Das [(1994) 4 SCC 225], wherein this Court was concerned with Consumer Protection
Act 1986, Companies Act 1956 and Securities and Exchange Board of India (Mutual
Fund) Regulations, 1993. As it appears from the contents of the judgment, there is no
provision for passing ex-parte interim orders under the Consumer Protection Act, 1986
but the Court nevertheless dealt with requirements for the grant of an ad interim
injunction, keeping in mind the expanding nature of the corporate sector as well as the
increase in vexatious litigation. The Court spelt out the following principles:

“36. As a principle, ex parte injunction could be granted only under exceptional
circumstances. The factors which should weigh with the court in the grant of ex parte
injunction are—

(a) whether irreparable or serious mischief will ensue to the plaintiff;

(b) whether the refusal or ex parte injunction would involve greater injustice than the
grant ofit would involve;

(c) the court will also consider the time at which the plaintiff first had notice of the act
complained so that the making of improper order against a party in his absence is
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prevented;

(d) the court will consider whether the plaintiff had acquiesced for sometime and in
such circumstances it will not grant ex parte injunction;

(e) the court would expect a party applying for ex parte injunction to show utmost
good faith in making the application;

(f) even if granted, the ex parte injunction would be for a limited period of time. (g)
General principles like prima facie case, balance of convenience and irreparable

loss would also be considered by the court.”

In the case in hand, the provisions of Section 33 are specific and certain criteria have
been specified therein, which need to be satisfied by the Commission, before it passes
an ex parte ad interim order. These three ingredients we have already spelt out above
and at the cost of repetition we may notice that there has to be application of mind of
higher degree and definite reasons having nexus to the necessity for passing such an
order need be stated. Further, it is required that the case of the informant-applicant
should also be stronger than a mere prima facie case. Once these ingredients are
satisfied and where the Commission deems it necessary, it can pass such an order
without giving notice to the other party. The scope of this power is limited and is
expected to be exercised in appropriate circumstances. These provisions can hardly be
invoked in each and every case except in a reasoned manner. Wherever, the applicant
is able to satisfy the Commission that from the information received and the
documents in support thereof, or even from the report submitted by the Director
General, a strong case is made out of contravention of the specified provisions relating
to anti- competitive agreement or an abuse of dominant position and it is in the interest
of free market and trade that injunctive orders are called for, the Commission, in its
discretion, may pass such order ex parte or even after issuing notice to the other side.
For these reasons, we may conclude that the Commission can pass ex parte ad interim
restraint orders in terms of Section 33, only after having applied its mind as to the
existence of a prima facie case and issue direction to the Director General for
conducting an investigation in terms of Section 26(1) of the Act. It has the power to
pass ad interim ex parte injunction orders, but only upon recording its due satisfaction
as well as its view that the Commission deemed it necessary not to give a notice to the
other side. In all cases where ad interim ex parte injunction is issued, the Commission
must ensure that it makes the notice returnable within a very short duration so that
there is no abuse of the process of law and the very purpose of the Act is not defeated.

Submissions made and findings in relation to Point No.6

In light of the above discussion, the next question that we are required to consider is,
whether the Court should issue certain directions while keeping in mind the scheme of
the Act, legislative intent and the object sought to be achieved by enforcement of these
provisions. We have already noticed that the principal objects of the Act, in terms of
its Preamble and Statement of Objects and Reasons, are to eliminate practices having
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adverse effect on the competition, to promote and sustain competition in the market, to
protect the interest of the consumers and ensure freedom of trade carried on by the
participants in the market, in view of the economic developments in the country. In
other words, the Act requires not only protection of free trade but also protection of
consumer interest. The delay in disposal of cases, as well as undue continuation of
interim restraint orders, can adversely and prejudicially affect the free economy of the
country. Efforts to liberalize the Indian Economy to bring it at par with the best of the
economies in this era of globalization would be jeopardised if time bound schedule
and, in any case, expeditious disposal by the Commission is not adhered to. The
scheme of various provisions of the Act which we have already referred to including
Sections 26, 29, 30, 31, 53B(5) and 53T and Regulations 12, 15, 16, 22, 32, 48 and 31
clearly show the legislative intent to ensure time bound disposal of such matter.

The Commission performs various functions including regulatory, inquisitorial and
adjudicatory. The powers conferred by the Legislature upon the Commission under
Sections 27(d) and 31(3) are of wide magnitude and of serious ramifications. The
Commission has the jurisdiction even to direct that an agreement entered into between
the parties shall stand modified to the extent and in the manner, as may be specified.
Similarly, where it is of the opinion that the combination has, or is likely to have, an
appreciable adverse effect on competition but such adverse effect can be eliminated by
suitable modification to such combination, the Commission is empowered to direct
such modification. These powers of the Commission, read with provisions mentioned
earlier, certainly require issuance of certain directions in order to achieve the object of
the Act and to ensure its proper implementation. The power to restructure the
agreement can be brought into service and matters dealt with expeditiously, rather than
passing of ad interim orders in relation to such agreements, which may continue for
indefinite periods. To avoid this mischief, it is necessary that wherever the
Commission exercises its jurisdiction to pass ad interim restraint orders, it must do so
by issuing notices for a short date and deal with such applications expeditiously. Order
XXXIX, Rules 3 and 3A of the Code of Civil Procedure also have similar provisions.
Certain procedural directions will help in avoiding prejudicial consequences, against
any of the parties to the proceedings and the possibility of abuse of jurisdiction by the
parties can be eliminated by proper exercise of discretion and for valid reasons. Courts
have been issuing directions in appropriate cases and wherever the situation has
demanded so. Administration of justice does not depend on individuals, but it has to be
a collective effort at all levels of the judicial hierarchy, i.e. the hierarchy of the Courts
or the for a before whom the matters are sub-judice, so that the persons awaiting
justice can receive the same in a most expeditious and effective manner. The approach
of the Commission even in its procedural matters, therefore, should be macro level
rather than micro level. It must deal with all such references or applications
expeditiously in accordance with law and by giving appropriate reasons. Thus, we find
it necessary to issue some directions which shall remain in force till appropriate
regulations in that regard are framed by the competent authority.
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Having discernibly stated our conclusions/ answers in the earlier part of the judgment,
we are of the considered opinion that this is a fit case where this Court should also
issue certain directions in the larger interest of justice administration. The scheme of
the Act and the Regulations framed thereunder clearly demonstrate the legislative
intent that the investigations and inquiries under the provisions of the Act should be
concluded as expeditiously as possible.

The various provisions and the Regulations, particularly Regulations 15 and 16, direct
conclusion of the investigation/inquiry or proceeding within a “reasonable time”. The
concept of “reasonable time” thus has to be construed meaningfully, keeping in view
the object of the Act and the larger interest of the domestic and international trade. In
this backdrop, we are of the considered view that the following directions need to be
issued:

A) Regulation 16 prescribes limitation of 15 days for the Commission to hold its first
ordinary meeting to consider whether prima facie case exists or not and in cases of
alleged anti-competitive agreements and/or abuse of dominant position, the opinion on
existence of prima facie case has to be formed within 60 days. Though the time period
for such acts of the Commission has been specified, still it is expected of the
Commission to hold its meetings and record its opinion about existence or otherwise
of a prima facie case within a period much shorter than the stated period.

B) All proceedings, including investigation and inquiry should be completed by the
Commission/Director General most expeditiously and while ensuring that the time
taken in completion of such proceedings does not adversely affect any of the parties as
well as the open market in purposeful implementation of the provisions of the Act.

C) Wherever during the course of inquiry the Commission exercises its jurisdiction to
pass interim orders, it should pass a final order in that behalf as expeditiously as
possible and in any case not later than 60 days.

D) The Director General in terms of Regulation 20 is expected to submit his report
within a reasonable time. No inquiry by the Commission can proceed any further in
absence of the report by the Director General in terms of Section 26(2) of the Act. The
reports by the Director General should be submitted within the time as directed by the
Commission but in all cases not later than 45 days from the date of passing of
directions in terms of Section 26(1) of the Act.

E) The Commission as well as the Director General shall maintain complete
‘confidentiality’ as envisaged under Section 57 of the Act and Regulation 35 of the
Regulations. Wherever the ‘confidentiality’ is breached, the aggrieved party certainly
has the right to approach the Commission for issuance of appropriate directions in
terms of the provisions of the Act and the Regulations in force.
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In our considered view the scheme and essence of the Act and the Regulations are
clearly suggestive of speedy and expeditious disposal of the matte Thus, it will be
desirable that the Competent Authority frames Regulations providing definite time
frame for completion of investigation, inquiry and final disposal of the matters pending
before the Commission. Till such Regulations are framed, the period specified by us
supra shall remain in force and we expect all the concerned authorities to adhere to the
period specified. Resultantly, this appeal is partially allowed. The order dated 15th
February, 2010 passed by the Tribunal is modified to the above extent. The
Commission shall proceed with the case in accordance with law and the principles
enunciated supra.

In the circumstances there will be no order as to costs.
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Mahindra Electric Mobility Limited v. Competition Commission of India
2019 OnLine Del 8032

In all these proceedings, under Article 226 of the Constitution of India, the
petitioners challenge various provisions of the Competition Act, 2002
(hereafter “the Act”). The specific challenge is to provisions of Sections
22(3), 27(b), 53A, 53B, 53C, 53D, 53E, 53F and 61 (“the impugned
provisions” hereafter) of the Act and the notification dated 31.03.2011
amending Regulation 48(1) of the Competition Commission of India
(General) Regulations, 2009 (hereafter “the Regulations” and the
“impugned amending regulation™); and in relation to the appellate remedies
to the COMPAT. Now those functions have been taken over by the NCLAT
due to provisions of the Finance Act, 2017. Though by amendments, the
petitioners have impugned provisions of the Finance Act nevertheless, they
do not press it, in view of the order of the Supreme Court in a pending
proceeding before it, in respect of the general challenge to the Finance Act,
2017.

The genesis to these disputes arose on account of a complaint by one Mr.
Shamsher Kataria who filed information under Section 19 (1)(a) of the Act
against M/s. Honda Siel Cars India Ltd; Volkswagen India Pvt. Ltd. and Fiat
India Automobiles Limited on 18.01.2011 alleging that these auto producers
were indulging in abusive behavior in regard to the spare parts market. He
later filed supplementary information against Toyota, Skoda, General
Motors, Ford, Nissan Motors, Mercedes Benz, BMW, Audi etc., on
27.01.2011. On the basis of these materials, the CCI recorded its prima facie
opinion that the complaints needed investigation by its order of 24.02.2011.
Subsequently, on 19.04.2011, the DG in pursuance of the directions of the
CCI conducted investigation into the allegations made by the Informant and
submitted his investigation report. The DG by that report requested for
permission to expand the scope of the investigation to include other car
manufacturers. By its order of 26.04.2011, CCI expanded the scope of
investigation being conducted by the DG to include the petitioner herein and
certain other car manufacturers operating in India. The DG thereafter issued
notice to the other car manufacturers, on 04.05.2011 seeking detailed
information and documents from them with reference to an investigation
being conducted into certain anti-competitive practice alleged to be prevalent
in the sale, maintenance, service and repair market of the cars manufactured
in India. Proceedings in this case were stayed by the Madras High Court in
WP 31808/2012 filed by M/s. Hyundai Motors India Ltd., inter alia,
challenging the order dated 26.04.2011 passed by the CCI. This led to some
of the petitioners seeking stay of proceedings through orders of the CCI; in
the meanwhile, this court in W.P.(C) 2734/2013 filed by M/s. Maruti Suzuki
India Ltd, directed that CCI could continue with the proceedings before it,
but not give effect to its final order for 10 days. One of the petitioners, i.e.
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Mahindra & Mahindra (W.P.(C) 6610/2014) filed an application dated
10.07.2013 which requested CCI to ensure that the varying quorum of its
Members who have heard the matter would not result in any injustice to or
adversely impact the outcome of the judgment in Case No. 03/2011.
Consequently, CCI by its order dated 24.07.2013 while dismissing that
application held that only those (of its) members who had heard the matter
and were present at the time of arguments, shall decide the case in question.
In the meanwhile, the writ petition before this court and the Madras High
Court led to orders of stay in some cases, and notice (in the other case).
Eventually, on 25.08.2014, the CCI made its final order in Case No.
03/2011. By this Final Order, the CCI held that all the car manufacturers
including the petitioner have contravened the provisions of Sections 3(4)(b),
3(4)(c), 3(4)(d), 4(2)(a)(i) and(ii), 4(2)(c) and 4(2)(e) of the Act.

9. The common thread of arguments of all the writ petitioners is that the CCI is

10.

essentially an adjudicatory body, given its mandate to investigate into
allegations that fall within its watch (abusive behaviour due to market
dominance, cartelization etc.), adjudicate the rights of parties and entities, and
where necessary, impose penalties. The petitioners submit that composition
of the CCI (in terms of its membership), manner of their appointment, their
qualifications, the procedure adopted by it, violate principles of separation of
powers and independence of the judiciary, which are essential bulwarks
upon which the Constitution rests and which are assured to the people of
India, in regard to adjudication of disputes. The petitioners contest the
position of the UOI that CCI is basically a regulatory body, invested with
certain adjudicatory attributes and that the objective of setting it up was to
regulate market behaviour to ensure a “level playing” field.

It is argued by Mr. Amit Sibal, learned senior counsel appearing in the lead
matter [W.P.(C) 6610/2014- “the Mahindra case’], that the Constitution of
India guarantees adjudication by an independent body with a judicially trained
mind. The CCI carries out adjudicatory and essential judicial functions.
Therefore, procedure under the Act must conform to the judicial approach.
However, procedure under the Act is ultra vires Article 14 of the Constitution
of India and anathema to judicial decision making. Elaborating, it is submitted
that both CCI and COMPAT have all the trappings of a court and are hence
tribunals. Therefore (i) the composition; (ii)) manner of appointment; (iii)
term of office and (iv) executive control over the CCI and COMPAT must be
aligned to that of a judicial body and should be in consonance with the
doctrine of separation of powers and principles of preserving the
independence of the judiciary. It is submitted that the penalty under Section
27 of the Act is vague, discriminatory, arbitrary and violative of Article 14 of
the Constitution of India. Further, Regulation 48 of the General Regulations
which dispenses with the requirement of a separate hearing prior to imposition
of penalty is also bad in law. Turning to the principal argument, it is stated
that in Braham Dutt case, the Supreme Court observed that it would be
appropriate for the Union of India to consider the creation of two separate
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bodies: one advisory and regulatory, and the other adjudicatory; and an
appellate body following up the adjudicatory body. The Competition
Amendment Act, 2007 was passed on a complete misreading of Braham Dutt
case. The adjudicatory function of the CCI remained unchanged, but several
amendments with respect to its procedure were a mismatch to its adjudicatory
functions and were more suited to a corporate body.

Mr. Sibal urges that CCI's functions are overwhelmingly adjudicatory (to
substantiate this, reference is made to Sections 3, 4, 26, 27 and 28 of the Act).
It is argued that the CCI perceives itself to be a judicial body and in this
regard, he placed reliance on Regulations 24, 26, 27, 29, 31, 32, and 35 of the
General Regulations. Learned senior counsel submitted that the CCI clearly
passed the impugned order while exercising adjudicatory/judicial functions. It
was also contended that Section 22(3) of the Act is ex facie unconstitutional.
He said that the terms used, i.e. “meetings™, “voting”, “second” or ‘“casting
vote” and “quorum” are anathema to adjudicatory functions. According to the
learned senior counsel, Section 22(3) particularly, which enables the
Chairperson to rely on a casting vote is anathema to a judicial body. It is
submitted that the Union of India (“UOI” hereafter) and the CCI failed to
point out a single instance of judicial functions, in any other statute, where
there is a provision for a casting vote or where a subset of those who hear
and deliberate are permitted to pass the order.

It was submitted that the Security Exchange Board of India Act (“SEBI”), no
doubt, contains provision for a casting vote. However, that power applies only
when SEBI functions as a regulatory board, and does not apply to the power
of the Adjudicating Officer. Unlike the CCI, there is a wall between the
regulatory and adjudicatory functions of the SEBI. It is argued that the
proviso to Section 22(3) of  the Act, which allows a quorum of three to pass
an order is plainly contrary to the main provision, which requires a decision
to be made by majority [with the CCI having up to seven members, the
majority being four members]. In every determination that affects the rights of
a citizen or leads to any civil consequences, the said body is  bound to adopt
a judicial approach. Section 22(3) militates against a judicial approach and is,
therefore, ultra vires the Constitution.

The impugned order is characterized as per se illegal as it was passed by 3
members of the CCI taking refuge of the unconstitutional proviso to Section
22(3), despite the fact that final arguments on behalf of the Petitioners were
heard by seven members. It was argued that the four members who shaped the
course of the final hearings, posed questions to parties, requesting additional
information, and participated in deliberations, did not participate in the final
decision. The instance of one member, Mr. Bunker, who heard the final
arguments of the informant on 05.03.2013, and thereafter participated in
substantive hearings and deliberations leading to the impugned order, and his
not signing the impugned order is cited as incurably illegal and not merely
procedurally improper.

The petitioners argue that the CCI's hearing procedure ingrains the concept of
the “revolving door” whereby members of the body participate in any
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proceeding at any given point of time, without any principle or pre-
determined manner, essentially destroying the guarantee of fair hearing: this is
enabled by Section 22(3) of the Act and violates the basic principle that one
who hears must decide. It is submitted that the “revolving door” is a death
knell to collegiality and collective decision making which is essential to all
judicial decision making, as a collegium has a personality that exceeds its
members. This is an unconstitutional aspect embedded in Section 22(3) in
unambiguous and definite terms. Therefore, it cannot be read down nor be
saved by the manner in which it is administered.

Next, the proviso to Section 22(3) of the Act, which invests the CCI's
President with the power of a casting vote (in case of an even member
tribunal, where the plurality of its opinions is equally differing) is challenged.
It is submitted that no judicial tribunal with a multiplicity of members, that
decides a lis or adjudicates a dispute over which it has jurisdiction, can, in
India, permit greater weight to the decision of one or some of its members.
The concept of a casting vote, say the petitioners, is an appropriate concept
for corporate board rooms and not in a judicial tribunal that have plurality of
members, who and exercise the same jurisdiction and powers. Mr. Sibal relied
on Shobhana Shankar Patil v. Mrs. Ramachandra Shirodkar AIR 1996
Bom 217, where the court held that a rule that allowed the chief judge of an
appellate bench to rely on a casting vote, was arbitrary.

It is submitted, next, that the Act violates the doctrine of separation of powers
and the independence of the judiciary. Counsel submitted that the CCI is a
tribunal and satisfies the test highlighted in the case of Cooper v. Wilson
[1937] 2 K.B. 309 relied in the Bharat Bank v. Employees of Bharat Bank
Ltd. AIR 1950 SC 188; Harinagar Sugar Mills v. Shyam Sundar
Jhunjhunwala AIR 1961 SC 1669 and Jaswant Sugar Mills Ltd. v. Lakshmi
Chand AIR 1963 SC 677. In Harinagar Sugar Mills (supra), it was observed
that a tribunal “is a body which is required to act judicially and which
exercises judicial power of the State does not cease to be one exercising
judicial or quasi-judicial functions merely because it is not expressly required
to be guided by any recognised substantive law in deciding the disputes which
come before it.” The other decision cited was Indian National Congress V.
Institute of Social Welfare (2002)5 SCC 685, where the court held that the
Election Commission did perform adjudicatory functions while exercising
some of its powers. It was observed in that case that:

“What distinguishes an administrative act from a quasi-judicial act is that in
the case of quasi-judicial functions under the relevant law be statutory
authority is required to act judicially. In other words where law requires that
an authority before arriving at a decision must make an enquiry such a
requirement of law makes the authority a quasi-judicial authority. Another test
which distinguishes administrative function from quasi-judicial function is
that the authority which acts quasi-judicially is required to act according to
the rules, whereas the authority which acts administratively is dictated by
policy and expediency.”
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Mr. Sibal relied extensively on the observations in Union of India v. R.
Gandhi (2010) 11 SCC 1 and submitted that separation of powers is part of
the basic structure and provides that the legislature and executive shall not,
in discharge of their functions, transgress constitutional limitations. This
relates to the principle of the independence of the judiciary, which provides
that judicial functions shall be independent of executive influence. Separation
of powers equally applies to all legislations, but is violated in the Act. It is
submitted that separation of powers prohibits one branch of the State taking
over an essential function of another branch (in the present case, the
Executive exercising both direct and indirect control and influencing over
adjudication by the CCI).

....The Ld. Senior Counsel argues that Section 18 of the Act shows that the
regulatory and adjudicatory functions are discharged by adjudicatory function
under Section 3 and 4 of the Act by eliminating practices having an
“appreciable adverse effect on competition”. Stressing that the CCl's functions
are predominantly reactive, unlike sectoral regulators which are proactive.
The CCI, cannot be equated with bodies like SEBI, TRAI (Telecom
Regulatory Authority of India), RERA (Real Estate Regulatory Authority of
India), IRDA (Telecom Regulatory Authority of India) or SERC/CERC
whose primary function is proactive, i.e. setting tariffs, laying down
substantive guidelines, etc. Further, the CCI's power to frame regulations is
extremely narrow, as can be seen from Section 64 of the Act. CCl is closer to
purely adjudicatory bodies: CAT, NIT, NCLT, etc. Therefore, on the
spectrum of bodies that carry out both adjudicatory and regulatory functions,
the CCI tilts heavily towards the adjudicatory side.

It was next argued that the absence of predominance of judicial members or
those with experience in law, in the CCI is anathema to the judicial approach
and renders the Act void. It was urged that since the CCI primarily performs
adjudicatory functions, it must be predominantly staffed by persons of law.
Though there may be a mix of judicial members and technical members, there
should nevertheless be a predominance of judicial members. In this context, it
is stated that Section 19 of the Act, does not derogate from the requirement of
a predominance of judicial members. Minority of technical members, along
with the power to call upon experts under Section 36(3) would satisfy the
requirement of Section 19. Judges experienced in these fields can be
appointed. On the other hand, that final argument in the present case were
heard in part by seven members, but finally signed by three non-judicial
members which illustrates the perils of proceeding without judicial/legal
members.

The argument advanced by Mr. Gopal Subramanian, learned senior counsel
was that CCI adjudicates a lis whereas the COMPAT, is primarily appellate
and has limited original jurisdiction. This is in contrast to the TRAI-TDSAT
model, where the TDSAT discharges adjudicatory functions with a very wide
original jurisdiction, while the TRAI is a regulatory body. Reliance was
placed upon State of Gujarat v. Utility Users Welfare Association (2018) 6
SCC 21 where the Supreme Court held that it is mandatory that a person of
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law to be a member of a primarily regulatory body performing some judicial
function and further that the presence of a judge in an appellate body cannot
cure the defect of not having a judicial member in original adjudicatory
proceedings.

It was submitted that justice through an independent tribunal, comprised
entirely or mainly of legally trained professionals, is a manifest guarantee
held out by the Constitution of India. Therefore, a body, such as CCI, with no
guarantee of any judicial composition (of legally trained and experienced
minds) but which clearly performs judicial tasks leading to re-defining of
legal rights and creating binding disabilities in the course of carrying on trade
and commerce, is unreasonable and arbitrary. Learned counsel relied on
passages from the decision in Madras Bar Association v. Competition
Commission of India Union of India (2014) 10 SCC 1 (hereafter “NTT Case™)
to say that separation of powers and independence of the judiciary are
inalienable and nonderogable guarantees to the citizens of India. Observations
to the effect that independent judicial tribunals for determination of the rights
of citizens are necessary are relied on.

Counsel stressed that the right to equality envisions the right to have
adjudication of disputes of citizens “adjudicated by a forum which exercises
judicial power in an impartial and independent manner, consistent with the
recognized principles of adjudication” and that “wherever access to courts to
enforce such rights is sought to be abridged, altered, modified or substituted
by directing him to approach  an alternative forum such legislative Act is
open to challenge if it violates the right to adjudication by an independent
forum.”

Reliance was also placed on the observations that the personnel who man
such tribunal should be sufficiently qualified and should possess relevant
experience in law or judicial office, so as to discharge the functions entrusted
impartially; and furthermore, the predominance of any individuals attached to
or associated with the government or the executive would undermine the rule
of law and separation of powers. It was further argued that adjudicatory
responsibilities do not involve technical expertise of any kind, or knowledge
and that consequently, provisions enabling appointment of non-judicial
members is unconstitutional.

It was urged that the predominantly judicial nature and function of the CCI is
evident from the various provisions of the Act which show that its
proceedings are akin to civil court proceedings; a tabular chart was presented
to the court, which is extracted below:

RELEVANT  SECTION| DETAILS
OF THE ACT
Section 35 States that the parties can present the case before CCI

Regulation 29

Provides the manner of making submissions or arguments by
parties before the Tribunal.
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Section 36(2) While discharging its functions has the same powers as

1908, while trying a suit.

are

vested in a civil court under the Code of Civil Procedure,

Section 19

provisions of Section 3 or Section 4 of the Act.

Determines/adjudicates the issue of contravention of the

Section 26(2)

The CCI can also dispose of the matter/close the matter in
case it is of the opinion that there exists no prima facie case

Section 27(b) The CCI can impose penalty with unfettered powers.

28.

29.

30.

Mr. Subramanian also emphasized that CCI's adjudicatory nature was
underlined in Competition Commission of India v. SAIL (2010) 10 SCC 744.

It is argued that Section19 of the Act is a provision for the CCI's enquiry into
any alleged contravention of the provision of Sections 3 or 4 of the Act;
Section 35 of the Act read with Regulation 29(1) of the regulations provides
for making of submission or arguments by parties before the CCI; Section
27 of the Act read with Regulation 32 of the regulations gives the power to
the Commission to pass various orders after enquiry into agreements or abuse
of dominant position; Section 26(2) further empowers the CCI to close the
matter forthwith and pass such orders as it deems fit in case it is of the
opinion that there exists no prima facie case; Section 35 of the Act enables a
person or an enterprise to appear in person or through any other person
authorized by it to present his or its case before the CCI. All these forms the
core of that body's functioning, which is essentially judicial.
It is urged that assuming without conceding that the CCI is not predominantly
performing adjudicatory functions, it has certain definite adjudicatory
functions. These need to be dealt with in accordance with the NTT case. On
the issue of whether there is adjudication, the material question ought to be
one of substance not form. If one sees the impact of CCI's decisions, they are
significant and no different from consequences that flow from adjudicative
decisions. Here, the 1d. Senior counsel relied on the observations of the
Supreme Court in A.K. Kraipak v. Union of India (1969) 2 SCC 262 that:
“113. The dividing line between an administrative power and a quasi-
judicial power is quite thin and is being gradually obliterated. For
determining whether a power is an administrative power or a quasi-
judicial power one has to look to the nature of the power conferred, the
person or persons on whom it is conferred, the framework of the law
conferring that power, the consequences ensuing from the exercise of that
power and the manner in which that power is expected to be exercised.
Under our Constitution the rule of law pervades over the entire field of
administration. Every organ of the State under our Constitution is
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regulated and controlled by the rule of law. In a welfare State like ours it is
inevitable that the jurisdiction of the administrative bodies is increasing at
a rapid rate. The concept of rule of law would lose its vitality if the
instrumentalities of the State are not charged with the duty of discharging
their functions in a fair and just manner. The requirement of acting
judicially in essence is nothing but a requirement to act justly and fairly
and not arbitrarily or capriciously. The procedures which are considered
inherent in the exercise of a judicial power are merely those which
facilitate if not ensure a just and fair decision.”
It is submitted that the Supreme Court underpinned that it is impossible to
delineate watertight categories of what are “administrative” and “quasi-
judicial” functions. Therefore, in this event, slotting the CCI into one or other
of these watertight categories is inappropriate in deciding the instant case.
This is because firstly, irrespective of whether CCI is a judicial body, all
statutory decision makers are delegates of state power. So, they must be
independent of influence, and have duty to act justly and fairly to uphold the
rule of law. Secondly, CCI has the power to alter freely formed agreements.
Whenever freedom of contract is at issue, the substance and impact of the
action is material, not the form in which it is performed. Furthermore, the
counsel submitted, various forms of state action are changing and merging, so
the standard adopted to distinguish different forms of state action must focus
on purpose of the protection and not the mechanics of it. The State is
increasingly delegating its functions to new forms of entities. The Supreme
Court, through its decisions, has been ensuring that the force of the
Constitution is maintained through both the form and means by which power
is exercised. Two notable instances of this approach are the following- first,
the Supreme Court's shift towards a function-based test for interpreting “other
authorities” under Article 12 and secondly, its adoption of purposive
interpretation of the Constitution, through the “living constitution” approach.
It is submitted that existing tribunals are incomplete and not appropriate
examples for building a constitutionally compatible regulator. Counsel argued
that the Securities and Exchange Board of India (‘SEBI’) and other “new
generation tribunals™ are not appropriate examples. Reliance was placed on a
five Judge Bench decision of the Supreme Court in R. Gandhi (supra) which
observed that many tribunals are not independent, and ought to be reformed.
It was argued that preponderance of judicial members, transparent procedure,
are the best possible version of a constitutional regulator. For these reasons, it
is submitted that CCI does not even meet the minimum standard for
constitutionality. Characterizing the CCI as a “bureaucratic board” and not an
independent decision maker, counsel submitted that this conclusion emerges
from (a) the manner of selection of members of the CCI; (b) composition of
the CCI; (c) lack of fixed process-as admitted by CCI in relation to the limited
scope of its transaction of business rules. In fact, the Supreme Court in R
Gandhi (supra) stated that: (i) tribunals must resemble courts not bureaucratic
boards; (ii) Civil servants, or those selected by a panel constituted heavily of
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employees in the executive cannot select an independent entity.

It is further submitted that even the SEBI's structure includes certain
safeguards that are not present in the CCI, such as the fact that SEBI separates
the judicial and regulatory function by providing for a dedicated adjudicatory
officer (Section 15 of the SEBI Act and other similar provisions); the concept
of a casting vote (as in Section 22 of the Act) does not come into play
during adjudication by the SEBI.

Counsel submits that though superficially, CCI and ECI perform adjudicatory
functions with no judicial input in the latter body, a deeper analysis of the
ECI's functions show that adjudication is confined to registration of parties
and recommending findings on qualification or disqualification; it lacks any
power of review or imposition of penalty. On the other hand, even with such
limited adjudicatory functions, it has greater functional independence; the
appointment of its Commissioners (and Chief Election Commissioner) is not
by a government dominated body, but rather by an independent collegium; its
members have an assured age of retirement and constitutionally protected
tenure of office and protected conditions of service. Despite performing
judicial functions, CCI's members lack both protections and are chosen by a
selection body dominated by members of the government. It was argued that
Sections 55 and 56 show that CCI inherently lacks independence. These
provisions are so sweeping in scope that they cast the shadow of the central
government over all activities of the CCI. This creates a high likelihood of
bias, and fatally undermines CCI's independence from the executive.
Therefore, it is not necessary that these sections be directly at issue in the lis
in this case. It is therefore, submitted that Sections 55 and 56 are so
fundamentally unconstitutional that they must be struck down even though
these are not directly in issue in the present case.

It was submitted that an overemphasis on the technical expertise or
qualification of members of the CCI, cannot obscure its role as an
adjudicatory body or a judicial tribunal, deciding serious and important
question, which directly and adversely implicate those subject to its
jurisdiction. It was argued that the eventual provision of appeal to a body
comprising of a retired judge (even of the Supreme Court) would not take
away the fact that rule of law would be subverted at the forum of first
instance, if judicially trained and experienced members are not mandated to
judge the dispute. Counsel submitted that the jurisdiction to decide violation
of Section 3 or indulge in deleterious practice which can result potentially in
a bar to the manner of carrying on of one's trade, had grave civil
consequences, which the Indian Constitution permits, only if it is adjudicated
by a court or a tribunal comprised of personnel with proven judicial
experience. Without that prerequisite, the guarantee of equality before law,
and equal protection of law is violated. Counsel submitted that the bar to
jurisdiction under Section 61 of the Act underscores the fact that the task
performed by CCI is essentially judicial, ordinarily performed by civil courts:
Section 9 of the Civil Procedure Code envisions jurisdiction over disputes of
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the kind that the CCI exercises, but for the bar or jurisdiction under Section
61. Learned counsel submitted that the bar of jurisdiction, which resulted in
deprivation of the regular course of established courts that had traditional
experience in adjudication, resulted in deprivation of the rule of law and
violated Article 14 of the Constitution of India. Counsel also impugned the
appeal provided by the Act (Section 53T) to the Supreme Court, stating that a
direct appeal to the Supreme Court, which tended to exclude scrutiny through
judicial review under Article 226 of the Constitution of India, was anathema
to the rule of law.

Appearing on behalf of Tata Motors, Dr. A.M. Singhvi and Mr. Arvind
Nigam, learned senior counsel submitted that Section 27 (b) of the Act is void
and arbitrary, because CCI has unfettered discretion on WHEN to impose
penalty; Section 27(b) provides no guidance on when CCI should impose
penalty, i.e. whether circumstances warrant the imposition of penalty. It also
has unfettered discretion as to quantum of penalty; it has unfettered discretion
to pick an arbitrary percentage figure from 0 -10% of turnover or O times to 3
times of profits of an enterprise for imposing penalty. The Act provides no
guidelines.

It is argued that Section 27(b) is void as it does not provide for opportunity
of hearing. The Act read with Regulation 48(1) specifically excludes an
opportunity of hearing to parties at the time of imposing penalties for
contravention under Sections 3 and 4 of the Act. Counsel disputed the CCI's
position that a composite hearing for both presenting arguments against
contravention and penalty is provided, and urge that it is not sufficient to
uphold its vires under the Indian Constitution. An opportunity of hearing,
must be given before imposing penalty and the person proceeded against
must know that he is required to meet certain allegations, which might lead to
a certain, action being taken against him-reliance is placed on S.L. Kapoor v.
Jagmohan (1980) 4 SCC 379. It is stated, further, that the DG's report only
contains findings of an investigation. The Act contemplates and the NCLAT
has held in Hyundai Motor India Ltd. v. CCI [Competition Appeal (AT) No.
06 of 2017, decided on 19.09.2018] that the CCI must carry out an
independent inquiry further to the DG's report. Therefore, the only time
parties are provided with an opportunity of hearing, they do not know the
CCl's charge against them.

As a sequitur, parties do not know what arguments to make on penalty. Had
the petitioners known that the CCI was going to pass a blanket penalty on
total turnover of the OEMs, they could have used the opportunity to
distinguish the cases and highlight that penalty on turnover from outside
India should be excluded. Unlike the Act, the Competition and Markets
Authority, UK provides a draft penalty statement, which sets out key aspects
for penalty calculation, post which parties are able to present arguments.

It was contended that there is discrimination in the manner for imposing
penalty: Regulation 48(1) of the General Regulation-specifically denies
enterprises an opportunity of hearing to present arguments on penalty if CCI
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finds a case of contravention of Sections 3 and 4. By amendment to
Regulation 48(1) of General Regulations in 2011, CCI amended its own
regulations to take away the right of parties to benefit from (a) a show cause
notice and (b) reasonable opportunity to represent his case before CCI.
Counsel highlighted that in contrast, opportunity of hearing is provided before
imposing penalties in cartel cases under Section 46 of the Act, read with
lesser Penalty Regulations, but not under Section 3 of the Act. Hearing on
penalty is extended to all other cases under Chapter VI of the Act including
for non-cooperation and gun-jumping, but not for penalties in respect of
contraventions under Sections 3 and 4. The contrasting and differential
treatment is per se discriminatory and not based on any rationale.

Further, submitted counsel, the Act envisions multiplicity of wide-ranging and
extensive orders under Section 27(b), which further demonstrates the
requirement for a hearing in this case, a finding of contravention did not only
lead to penalties, but also burdensome directions on the Petitioner's business.
An opportunity of hearing would have allowed the Petitioner to present its
case on why the directions of the CCI were not commercially sound and
would have resulted in overhauling the automotive parts industry in India.

Mr. V. Lakshmikumaran, learned counsel appearing on behalf of M/s. Honda
Cars India Limited dwelt in length on the role of regulatory bodies in India
and that of the CCI in particular. He emphasized that a regulator is a
governing or independent body setting standards or striving at a fair balance
between the interests of consumer and that of the service provider - by relying
on P. Ramanatha Aiyar's, The Major Law Lexicon, (Vol.5, 4thEdn. 2010
P.5804).

Mr. Lakshmikumaran, argued that regulators principally performed the
functions which are regulatory, advisory or recommendatory, executive and in
certain cases adjudicatory (the latter is incidental to regulatory framework in
order to maintain the balance in the principal sector or industry concerned). In
the process, the regulator is concerned mainly with issuing rules or
regulations which forms the framework governing the sector and ensuring
compliance by issuing directions; it advices in certain cases while also
discharging adjudicatory functions.

Mr. Lakshmikumaran submitted that there is a basic difference between
Courts and Tribunals on the one hand and regulatory bodies on the other.
Former are essentially an authority which reacts to given situations which is
brought to its notice whereas the regulatory is of proactive bodies empowered
to frame statutory rules and regulations... it is clear that the Competition
Commission of India is not a regulator and it is a principal authority which
exercises a judicial functions conferred by the Statute. It has all the trapping
of courts and is a Tribunal. It in fact determines the rights and liabilities of
the parties before it.

It is urged by Mr. Lakshmikumaran who supplemented the submission of the
previous counsel that a body which is a Tribunal and performs judicial
functions as opposed to one which predominantly advices or regulates or
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discharges its executive functions that independently adjudicatory functions,
its composition has to be of judicial members... In this context, it was urged
that the CCI in exercise of its powers under Section 3 and 4 is conferred with
judicial power of the state and, therefore, discharges the judicial functions.
This is demonstrable from its powers and functions, having regard to
Sections 27, 28, 33, 36 and 61 and Regulations 10, 12(2), 15, 24-28, 31, 32,
39, 41- 43 and 45. These are essentially judicial functions which can be
performed by a court. Its power is conclusive and also it is empowered to
impose penalty. Highlighting Section 61 of the Act, it is submitted that the
jurisdiction of the Civil Courts (which otherwise are possessed with the
authority to adjudicate upon all disputes of civil nature) is expressly barred.
The corollary is, therefore, that the role and functions of the Competition
Commission of India are that of a court and not a regulatory body. It is,
therefore, urged that the Act is unconstitutional as it does not mandate judicial
membership under Sections 8(2), 22(2) and (3). These are also arbitrary
because they trench upon the rights of an individual who is denied access to
the courts and right to be heard by a judicial body, comprised of judicially
competent and qualified personnel which is the standard required of by the
Constitution of India. Learned counsel also submitted that Section 22(2) and
(3) as far as it adopts the concepts of ‘members present and voting’, ‘casting
vote’ and a ‘quorum of 3 members’ is opposed to recognized principles of
justice, adjudication in India and in complete deviation of standards which
constitutes the rule of law. It was submitted that it is the only judges or
adjudicatory personnel who hear the case finally and throughout the final
hearing, who are competent and empowered to decide the final order. The
participation of others at intermittence stages and absence of one or many of
them in the final decision vitiates it.

It is contended that an expert regulatory body such as CCI cannot be castled in the
watertight compartments of separation of powers, which in the quasi federal framework
of Indian Constitution are inherently overlapping. In the context of CCI, notwithstanding
the multiple hats it wears, the legislature has taken care to provide  for an appellate
mechanism which is apart from the power of Judicial Review by the Constitutional
Courts. Counsel urged that under the amended Act, post Braham Dutt (supra), CCI is
structured and set up as an expert regulatory body performing the role of independent
regulator/watchdog for the economy in the same mould as Securities and Exchange
Board of India (hereinafter referred to as “SEBI”) performs qua the Securities market. In
the course of its functioning CCI undertakes “executive adjudication” in juxtaposition to
judicial adjudication in respect of all aspects entrusted under the Competition Act.
Therefore merely because CCI also performs adjudicatory functions it does not acquire
the character of judicial tribunal or Court. According to Black's Law Dictionary, Seventh
Edition, Administrative Adjudication is defined as “the process used by an administrative
agency to issue regulations through an adversary proceeding. The same definition has
been reiterated in Wharton's Law Lexicon, Fifteenth Edition.”

Mr. Jain argued that it is clear that a body charged with performing multiple
functions can adjudicate and it is not necessary that the person(s) manning the
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body must have a legal background. The only aspect that emerges is that the
body while adjudicating performs in a quasi-judicial manner, which mandates
that the executive must adopt judicial procedures and not that the person
performing a quasi-judicial function must have a judicial background.
Furthermore, if a body decides between an individual and public interest at
large there is no lis per se, which further ratifies the fact that the CCI does not
perform a judicial function. CCI's adjudication is also used  to regulate and
monitor conduct of various companies.

It was next argued-in the context of Section 27 that there is no need to give a
separate hearing for the purpose of determination of quantum of penalty, for
the reason that (a) the “opposite parties” are at liberty to address them
compositely while making submissions on merits and (b) the COMPAT is
empowered to reduce or stay  the penalty even without insisting on full or
partial pre-deposit unlike several other appellate regimes. It was submitted
that as to the concept of ‘relevant turnover’, merely because the CCI has in a
particular order, taken the total turnover or a company rather than the
product specific turnover, it does not given rise to challenge being mounted
for constitutional validity of the provision. In fact the COMPAT itself  has
interpreted the expression turnover as the relevant turnover which in turn
would consider the data confined to the product in question. The matter is
presently pending adjudication in the Supreme Court and hence need not be
addressed in these proceedings. Suffice to state, the terms turnover, enterprise
etc have been clearly defined under the Act and there is neither any vagueness
nor any unconstitutionality qua the same.

Turning next to the manner of appointment of members of CCI it was urged
that the composition of the selection committee is in conformity with the
established legislative norms and do not require any judicial review merely on
the basis of speculative presumptions, particularly when the Chief Justice of
India is the Chairperson of the Selection Committee and amongst other
members two are “Expert Members”. Such a high powered and well
represented Selection Committee has inherent capacity to ensure fair selection
in keeping with the qualifications set out in Section 8(1) of the Act. The
composition of such selection committees cannot be questioned on the basis
of cynicism. In a democratic body polity, trust must be reposed on a
committee which comprises of the Chief Justice of India. Further, the
challenge to constitutionality of the selection committee has been mounted-in
these cases-on the presumption that the CCI is a judicial body, which the
respondents submit to the contrary. It is contended that Sections 54-56 of the
Act, in fact establish and clarify the character of the CCI as an executive body
and the provisions are meant to ensure that CCI functions within the broad
policy framework of the Central Government.

On the question of validity of Section 22 (3), it was argued that since CCI is
contemplated as a regulatory body which carries out its functions in the
meetings as distinct from court hearings, there is nothing irrational in
providing for a minimum quorum of 3 members particularly in the light of
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Section 22(3) of the Act. In a regulatory mechanism where decisions are taken
in a meeting, the casting vote contemplated under Section 22(3) is an effective
and logical working tool. This is the only viable option in a scenario, where in
a particular meeting, there are only 4 or 6 members present and the meeting
results in a deadlock. In such situations the provision of casting vote enables
achievability of a majority decision.

Mr. Jain refuted that the enactment was void as it permitted “the revolving
door” procedure. It was submitted that the allegation is unfounded and
misconceived since it is a settled proposition of law that validity of a law
cannot be determined on the assumption that the concerned authority is
likely to act in an arbitrary or irregular manner. It was further submitted that
“the revolving door” allegation is based on the premise that certain members
who heard the final arguments of the case, chose not to sign the final order.
This is disputed as incorrect since apart from the three members who signed
the final order, all the other members who had heard the final arguments of
the petitioners before the CCI had retired.

The present case concerns the constitutionality of Section 8, 9, 15, 17, 22, 26,
17, 36, 53C, 53D, 55, 56 and 61 of the Competition Act, 2002 and
Regulations 37, 41, 44, 45 and 48 of the Competition Commission of India
(General Regulations, 2009).

This court is of the view that the issues involved in these batch of petitions are
the following:

(1) Is the CCI a tribunal exercising judicial functions, or is it performing
administrative and investigative functions and also adjudicating issues before
1t;

(2) Is the CCI unconstitutional inasmuch as it violates the separation of
powers principle, which underlies the Constitution - and is now recognized as
a basic or essential feature of the Constitution of India.

(3) Is Section 22 (3) unconstitutional for the reasons urged by the petitioners;
(4) Does the “revolving door” practise vitiate any provision of the Act or the
decisions rendered by the CCI;

(5) Was the power exercised by the CCI to expand the scope of inquiry and
notice under Section 26 (1) in an illegal and in an overboard manner;

(6) Is Section 27 (b) of the Act and the provision for penalties unconstitutional
or the orders impugned arbitrary, for the reason that no separate hearing is
provided, and the statute provides no guideline for exercise of discretion.

Analysis and Conclusions

Re Point No. 1: Is the CCI a tribunal exercising judicial functions, or
does it performs administrative and investigative functions as well as
adjudicates issues before it.

On this aspect, there can be little scope for debate; the SAIL (supra) judgment
of the Supreme Court, which considered the effect of orders made under
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Section 26(1), analysed Sections 3, 4, 19, 26 and various regulations, and
ruled on the effect of the enactment: “Under the scheme of the Act, this
Commission is vested with inquisitorial, investigative, regulatory,
adjudicatory and to a limited extent even advisory jurisdiction. Vast powers
have been given to the Commission to deal with the complaints or information
leading to invocation of the provisions of Sections 3 and 4 read with Section
19 of the Act.” This enunciation of the law binds the courts; furthermore,
there can be no other view, given that SAIL (supra) delineated the role of
CClI, which decides whether to commence an inquiry or investigation, under
Section 26(1). The court unambiguously ruled that at that stage, the
function was administrative:

“Now, let us examine what kind of function the Commission is called upon to
discharge while forming an opinion under Section 26 (1) of the Act. At the
face of it, this is an inquisitorial and regulatory power. A Constitution
Bench of this Court in the case of Krishna Swami v. Union of India [(1992) 4
SCC 605] explained the expression ‘inquisitorial’. The Court held that the
investigating power granted to the administrative agencies normally is
inquisitorial in nature. The scope of such investigation has to be examined
with reference to the statutory powers. In that case the Court found that the
proceedings, before the High-Power Judicial Committee constituted, were
neither civil nor criminal but sui generis.”

Characterizing the proceeding before CCI as one akin to the preliminary
stages of a departmental proceeding, the court, in SAIL (supra), held that
prima facie opinion formation was merely an administrative function and that
inquiry into the information or complaint (received by CCI) commences after
such opinion was formed, for which notice to the opposite party is not a pre-
requisite, though it may seek information in that regard, in view of Regulation
17:

“The jurisdiction of the Commission, to act under this provision, does not
contemplate any adjudicatory function. The Commission is not expected to
give notice to the parties, i.e. the informant or the affected parties and hear
them at length, before forming its opinion. The function is of a very
preliminary nature and in fact, in common parlance, it is a departmental
function. At that stage, it does not condemn any person and therefore,
application of audi alteram partem is not called for. Formation of a prima
facie opinion departmentally (Director General, being appointed by the
Central Government to assist the Commission, is one of the wings of the
Commission itself) does not amount to an adjudicatory function but is merely
of administrative nature. At best, it can direct the investigation to be
conducted and report to be submitted to the Commission itself or close the
case in terms of Section 26 (2) of the Act, which order itself is appealable
before the Tribunal and only after this stage; there is a specific right of notice
and hearing available to the aggrieved/affected party. Thus, keeping in mind
the nature of the functions required to be performed by the Commission in
terms of Section 26 (1), we are of the considered view that the right of notice
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of hearing is not contemplated under the provisions of Section 26 (1) of the
Act. However, Regulation 17(2) gives right to Commission for seeking
information, or in other words, the Commission is vested with the power of
inviting such persons, as it may deem necessary, to render required
assistance or produce requisite information or documents as per the
direction of the Commission. This discretion is exclusively vested in the
Commission by the legislature. The investigation is directed with dual
purpose; (a) to collect material and verify the information, as may be,
directed by the Commission, (b) to enable the Commission to examine the
report upon its submission by the Director General and to pass appropriate
orders after hearing the parties concerned. No inquiry commences prior to
the direction issued to the Director General for conducting the investigation.
Therefore, even from the practical point of view, it will be required that undue
time is not spent at the preliminary stage of formation of prima facie opinion
and the matters are dealt with effectively and expeditiously. We may also
usefully note that the functions performed by the Commission under Section
26 (1) of the Act are in the nature of preparatory measures in contrast to the
decision-making process. That is the precise reason that the legislature has
used the word ‘direction’ to be issued to the Director General for
investigation in that provision and not that the Commission shall take a
decision or pass an order directing inquiry into the allegations made in the
reference to the Commission.”

It is therefore, clear that though information or complaint which may trigger
an inquiry, (but not necessarily so, in all cases) is received by the CCI, the
initial steps it takes are not always towards, or in aid of adjudication. They are
to ascertain fuller details and inquire into the veracity (or perhaps) seriousness
of the contents of the information, to discern whether such investigation and
further steps towards adjudication are necessary. It is important to flag this
function, because a court or tribunal, which has adjudicatory functions, is
seized of the lis or the dispute, when the suitor or litigant approaches it. The
issuance of notice or summons, by the court, in exercise of compulsive
jurisdiction (like in a suit, or civil proceeding, or by a tribunal, in an appeal
before it) or in discretionary jurisdiction (like in writ proceedings) are judicial
acts, necessarily in furtherance of the adjudicatory function which the court or
tribunal performs. At the stage when CCI entertains and directs an inquiry, it
does not perform any adjudicatory function; the function is merely
administrative. This position has been reiterated in Competition Commission
of India v. Bharat Sanchar Nigam Ltd. (2019) 2 SCC 521.

At the next stage, after CCI directs investigation, the Director General (DG),
after investigation, has to report to it [Section 26 (2)]. If the recommendation
of the DG is that no case exists, the CCI is nevertheless obliged to forward a
report to the informant/complainant, receive its or his comments and afford a
hearing [Section 26 (5)]. After the hearing, it may dismiss the complaint
[Section 26 (6)]; or direct further inquiry [Section 26 (7)]. If, on the other
hand, the DG's report recommends that there exists some contravention of
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provisions of the Act, the CCI has to proceed further, and inquire into that
[Section 26 (3) read with Section 26 (8)]. The CCI has limited powers of the
civil court [Section 36 (2)] in matters such as (a) summoning and enforcing
the attendance of any person and examining him on oath; (b) requiring the
discovery and production of documents; (c) receiving evidence on affidavit;
(d) issuing commissions for the examination of witnesses or documents; (e)
requisitioning, subject to the provisions of sections 123 and 124 of the Indian
Evidence Act, 1872 (1 of 1872), any public record or document or copy of
such record or document from any office. The CCI can also require the
opinion of experts [Section 36 (3)]. Significantly, CCI has no power to
review its orders: previously, Section 37 permitted review; however, the
2007 amendment repealed that provision; it has limited rectification power,
under Section 38. In case of imposition of penalty, one mode of recovery is
through reference to the concerned income tax authority [Section 39 (2)]; such
officer or income tax authority can then recover the penalty as if the party
concerned were an “assessee in default” under provisions of the Income tax
Act [Section 39 (3)]. These investigative powers are also conferred
concurrently upon the DG [Section 41 (2)].

The powers of the CCI and duties cast upon it include an advisory role,
whereby the Central or any State Government can seek its opinion on any
aspect of its competition policy and make any reference to its impact; the CCI
has to give its opinion within 60 days of receipt of such a reference [Section
49 (1)]. The opinion, however, is not binding. CCI is also invested with the
duty of competition advocacy (Section 49 (3)) in the discharge of which, it
has to ‘“take suitable measures for the promotion of competition advocacy,
creating awareness and imparting training about competition issues.”

In view of these specific functions, this court is of opinion that there can be no
manner of doubt that the CCI does not perform exclusive adjudicatory
functions to be called a tribunal. However, the creation of CCI and investing it
with a multifarious function, which extend to directing (and overseeing)
investigation and fact gathering, advising the government on policy (as an
expert body) and advocating competition, in addition to issuing directions or
orders against specific entities or companies with the aim of eliminating a
practice found pernicious or one which constitutes a barrier to competition
and fair dealing in the marketplace.

However, the above finding that the CCI is not a tribunal exercising exclusive
judicial power, does not lead to the conclusion that its orders are any less
quasi- judicial- at the stage when they attain finality. They are, for the simple
reason that the consequences are far reaching, to those entities and companies
which are subjected to directions (cease and desist orders, directions to alter
agreements, etc). The right to freedom of trade, to the extent that it impinges
on the right of the entity to exercise free choice about contractual terms, or
whom to associate with (in regard to association and merger) are undeniably
implicated. These orders, however, are subject to appeal, to a tribunal
(COMPAT). CCI is also amenable to judicial review under Article 226 of the
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Constitution of India as regards the directions it makes procedurally. For
instance, if it can be shown that investigation has been launched without a
reasoned prima facie expression of its opinion, under Section 26 (2), the CCI's
orders can be corrected in writ proceedings.

In view of the above discussion, it is held that CCI does not perform only or
purely adjudicatory functions so as to be characterized as a tribunal solely
discharging judicial powers of the state; it is rather, a body that is in parts
administrative, expert (having regard to its advisory and advocacy roles) and
quasi-judicial -when it proceeds to issue final orders, directions and (or)
penalties.

Point No. 2 Is the CCI unconstitutional inasmuch as it violates the separation

of

powers principle, which underlies the Constitution - and is now

recognized as a basic or essential feature of the Constitution of India

88.

There can be no two opinions that CCI performs important regulatory tasks.
No doubt, it has no subordinate legislative power over the aspect of market
behaviour, which its task is to regulate, but that places no limitation in the
manner of its regulating entities, markets, contractual relationships and
associations once it determines, with respect to the undesirable effect upon
competition in the “relevant market” of a particular product or service.

122. The question then is, whether conferment of power on the CCI, whose

orders and decisions have a lasting impact on the economic ability and
freedom of business, trade and commerce (in the course of which business
relationships are ordered and contracts of long duration are entered) are the
result of an adjudicatory process which does not meet the standards required
of by the Constitution in respect of decision of disputes by courts.

125. In R. Gandhi (supra), the Supreme Court had to deal with provisions of the

National Company Law Tribunal, which sought to replace the jurisdiction and
powers of the Company Law Board and the appellate tribunal, which sought
to supplant the jurisdiction of the High Court, which had existed for a long
time. The court held that:

“87. The Constitution contemplates judicial power being exercised by both
courts and Tribunals. Except the powers and jurisdictions vested in superior
courts by the Constitution, powers and jurisdiction of courts are controlled
and regulated by Legislative enactments. High Courts are vested with the
Jurisdiction to entertain and hear appeals, revisions and references in
pursuance of provisions contained in several specific legislative enactments.
If jurisdiction of High Courts can be created by providing for appeals,
revisions and references to be heard by the High Courts, jurisdiction can also
be taken away by deleting the provisions for appeals, revisions or references.
It also follows that the legislature has the power to create Tribunals with
reference to specific enactments and confer jurisdiction on them to decide
disputes in regard to matters arising from such special enactments. Therefore
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it cannot be said that legislature has no power to transfer judicial functions
traditionally performed by courts to Tribunals.

88. The argument that there cannot be ‘whole-sale transfer of powers’ is
misconceived. It is nobody's case that the entire functioning of courts in the
country is transferred to Tribunals. The competence of the Parliament to
make a law creating Tribunals to deal with disputes arising under or
relating to a particular statute or statutes cannot be disputed. When a
Tribunal is constituted under the Companies Act, empowered to deal with
disputes arising under the said Act and the statute substitutes the word
‘Tribunal’ in place of ‘High Court’ necessarily there will be ‘whole-sale
transfer’ of company law matters to the Tribunals. It is an inevitable
consequence of creation of Tribunal, for such disputes, and will no way affect

the validity of the law creating the Tribunal.
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106. We may summarize the position as follows:

(a) A legislature can enact a law transferring the jurisdiction exercised by
courts in regard to any specified subject (other than those which are vested
in courts by express provisions of the Constitution) to any tribunal.

(b) All courts are tribunals. Any tribunal to which any existing jurisdiction of
courts is transferred should also be a Judicial Tribunal. This means that such
Tribunal should have as members, persons of a rank, capacity and status as
nearly as possible equal to the rank, status and capacity of the court which
was till then dealing with such matters and the members of the Tribunal
should have the independence and security of tenure associated with Judicial
Tribunals.

(c) Whenever there is need for ‘Tribunals’, there is no presumption that there
should be technical members in the Tribunals. When any jurisdiction is
shifted from courts to Tribunals, on the ground of pendency and delay in
courts, and the jurisdiction so transferred does not involve any technical
aspects requiring the assistance of experts, the Tribunals should normally
have only judicial members. Only where the exercise of jurisdiction involves
inquiry and decisions into technical or special aspects, where presence of
technical members will be useful and necessary, Tribunals should have
technical members. Indiscriminate appointment of technical members in all
Tribunals will dilute and adversely affect the independence of the Judiciary.
(d) The Legislature can re-organize the jurisdictions of Judicial Tribunals.
For example, it can provide that a specified category of cases tried by a
higher court can be tried by a lower court or vice versa (A standard example
is the variation of pecuniary limits of courts). Similarly while constituting
Tribunals, the Legislature can prescribe the qualifications/eligibility criteria.
The same is however subject to Judicial Review. If the court in exercise of
Judicial review is of the view that such tribunalisation would adversely affect
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the independence of judiciary or the standards of judiciary, the court may
interfere to preserve the independence and standards of judiciary. Such an
exercise will be part of the checks and balances measures to maintain the
separation of powers and  to prevent any encroachment, intentional or
unintentional, by either the legislature or by the executive....”

135. If these observations are kept in mind, the fact that some powers under an
enactment, which clothe the authorities with a broad range of powers (and
jurisdiction) - such as administrative, quasi legislative and quasi-judicial per
se would not make that body a judicial or purely administrative one.
Previously, this Court noticed various decisions which held that the bodies
created under the TRAI Act and the Electricity Act are acknowledged to be
regulatory ones; in the case of TRAI, one of the rulings of the Supreme Court
stated that regulation can take shape through subordinate legislation (i.e. rule
making, regulation framing) or through “litigation” i.e. quasi-judicial
determination in the course of decisions, directions and orders, after fact
gathering i.e. granting opportunity to the parties concerned. In the case of the
Electricity Commissions, it was held that they do perform quasi-judicial
functions. As regards primary authorities under SEBI (i.e. the Board and the
adjudicatory officers) there is no question that they do perform adjudicatory
functions. The consequence of these functions (i.e. quasi-judicial
determinations leading to orders and directions) is serious and parties
concerned or service providers as a class are potentially impacted, sometimes
gravely. In the case of SEBI, the Board's decisions can in fact lead to
commercial shut down for specified periods, if the direction to stop trading is
given. Undoubtedly, these result in serious civil consequences. In all these
cases-as in the case of the Act, the remedy of appeal is available as a right;
the appellate tribunals uniformly are chaired by a judicially trained person
(former High Court Chief Justice or former Supreme Court judge) in a couple
of tribunals, in addition, other members drawn from the legal field are
necessary. However, as regards the primary regulator, i.e. the bodies such as
TRAI, SEBI, Electricity Commissions, AAI, AERA, PNGRB the statutes do
not mandate that the members concerned (including adjudicating officers
under Section 151 of SEBI Act) should be legally qualified or possess judicial
experience.

137. All the petitioners had urged that given the nature of tasks conferred upon
the CCI, i.e. to probe into the allegations of anti-competitive agreements,
which under Section 3(3) directly or indirectly (a) determines purchase or sale
prices; (b) limits or controls production, supply, markets, technical
development, investment or provision of services; (c) shares the market or
source of production or provision of services by way of allocation of
geographical area of market, or type of goods or services, or number of
customers in the market which is the consequence of anti-competitive
arrangement; directly or indirectly results in bid rigging or collusive bidding,
and also investigate into the matters provided in Section 3(4), i.e. agreements
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at different stages or levels of production generally in different markets,
including by any arrangement, exclusive of supply arrangement, distribution
arrangement, refusal to deal or resale price maintenance, the implications of
exercise of jurisdiction by CCI have a far reaching effect. It was urged that by
Section 27, the CCI can direct any association or enterprise etc. involved in
the agreement or possession of dominant position, to discontinue or not to
enter into such agreements which results in the direct restriction or even
prohibition of the right to trade and enter into contracts. The CCI's jurisdiction
to direct modification of agreements in the manner specified by it or to abide
by other orders, such as payment of costs etc. are equally important
implications. Furthermore, the power to issue penalty after adjudication under
Section 27(b) only reinforces the essential judicial nature and content of the
powers outlined in Sections 3 and 4.

139. This Court has already, for reasons elaborated in the preceding section of
this judgement, held that the CCI does not perform purely adjudicatory
functions like in the case of deciding a lis between two competing parties. It
is tasked with investigating into complaints received and information
provided to it by individual entities and those aggrieved by patterns of
behaviour perceived to be barriers in the course of trade and business, which
would have the undesirable effect of injecting anti-competitive elements.
Now, this task is not a straight forward adjudicatory one. The Commission
has to, through an administrative process, sift the complaint or information
and arrive at an opinion which the Supreme Court has characterized in SAIL
(supra) to be of ‘“administrative nature”. With that, the CCI directs
investigation into the complaint or information, by the DG. In the course of
this investigation and inquiry, again not an adjudicatory function, as no rights
of any party are decided or determined, the representatives of the parties as
well as the officials and employees of the concerned entities which are
allegedly involved in the anticompetitive practices, are examined, and
wherever necessary, depositions under oath are recorded. By virtue of
decisions of the courts, in this fact-gathering exercise, wherever adverse
evidence or deposition is collected, the opportunity of cross-examination is
provided. The DG then analyses the material and evidence and prepares a
report, stating whether the complaint is made out fully or in part. It is
thereafter that the adjudicatory mode is launched, as it were. Even at this
stage, the CCI may not proceed further and close the matter after hearing the
parties. Conversely, if the DG in a given case reports that no further action or
order is warranted after hearing the individual or the applicant as well as the
parties who are alleged to be involved in the objectionable behaviour, the CCI
can direct a further enquiry and thereafter proceed further in the matter with
the hearing. It is only at this stage after the culmination of the investigation
that the CCI enters into an adjudicatory phase. Undoubtedly, at this final
stage, it decides the rights and liabilities of the parties. Given these overall
realities, the question is, can it be said that the CCI's composition ought to be
substantially or predominantly drawn from those possessing legal expertise or
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judicial experience as is urged.

142. The Competition Act does not take away or supplant the jurisdiction of the
preexisting jurisdiction of any court or tribunal....Given the multiple tasks
that the Act requires CCI to discharge (advisory, advocacy, investigation and
adjudication), it cannot be held that the CCI must necessarily comprise of
lawyers or those possessing judicial experience or those entitled to hold office
as judges, to conform with the provisions of the Constitution. CCI's task as
the primary regulator of marketplace and watchdog in regard to anti-
competitive practices was conceived by the Parliament to be as a composite
regulator and expert body which is also undoubtedly required to adjudicate at
a stage. That stage, however, cannot be given such primacy as to hold that the
CClI is per se or purely a judicial tribunal. As an adjudicatory body, there can
be, no doubt, of course, that its orders are quasi-judicial and must be preceded
by adherence to a fair procedure. As to what is a fair procedure has been
elaborately dealt with by Section 26 and various regulations that mandate
the kind of opportunity that various interested parties are to be given. Equally,
in the course of such proceedings, the CCI is required to make procedural
orders-which, a line of decisions require-are to be based on reasons. The
final adjudicatory order, of course, has to contain elaborate reasoning. In that
sense, the CCI is, no doubt, a Tribunal. But it is emphasized again that it is
not purely a judicial Tribunal but discharges multifarious functions, one of
which is adjudicatory.

143. As regards the challenge to Sections 61 of the Act, this Court notices that
such provisions are not alien to the body of law. Similar provisions exist in
other statutes.... This Court notices that firstly, the Act creates new rights
and casts new obligations. The decision which is to  be taken by the CCI is
preconditioned upon a detailed fact gathering and fact analysis carried out by
a body specially designated with the task, i.e. the DG. That official's powers
are circumscribed by the Act and regulations. Furthermore, the conduct of
proceedings and the application of principles by the CCI after the report of the
DG-  with assistance of parties' counsel or their representatives, is not only
factual and legal, but substantially depends upon analysis of a complex
matrix of economic impact on competition of the particular entities'
behaviour. As such, CCI does not decide a traditional lis which is premised on
an adversarial proceeding, which the courts are wont to, in their regular
course of work.

144. This court notices, in this context, the observations of the Supreme Court,
in Union of India v. Delhi High Court Bar Association, (2002) 4 SCC 275,
when it decided and upheld the bar to jurisdiction of civil courts enacted by
Section 18 of the Recovery of Debts Due to Banks and Financial Institutions
Act, 1993.

146. The next challenge addressed was with respect to Section 53T, which
provides for an appeal to the Supreme Court. The submission here was that
this tends to exclude scrutiny by the High Court altogether and places a
heavy burden on parties adversely affected by the COMPAT's orders. This
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court is of opinion that given the fact that no citizen can claim a vested right
to an appeal.... The right once conferred, can be taken away only by law.
However, no one can complain that the lack of a further appeal, or that
provision of further appeal, is not to their convenience-as is being done, in
this case. There may be of course some merit in the thought that if an appeal
is provided to the High Court, jurisprudence can develop in the regulatory
field, thus generating a body of regulatory law and standards that is available
to the regulatory field. However, that can hardly be a ground for holding a
law unconstitutional; the policy choice in that regard is to be made by
Parliament, not the courts. Therefore, it is held that Section 53T is valid-
similar provisions have been made in the TRAI Act, SEBI Act, Electricity
Act, etc.

147. As far as the argument that the CCI's membership (i.e. the Chairman and

members) qualification and experience are concerned, the Act visualizes that
individuals with qualifications and expertise in diverse fields can be
appointed; these include persons from the legal field. This statutory provision
ipso facto, however, does not satisfy the test of constitutionality, in view of
the decisions of the Supreme Court in Utility Users' Welfare Association
(supra). In that decision, the Supreme Court dealt with a challenge to Section
113 on the ground that appointment of a judicial member was not mandated,
which rendered the functioning of the State Commission (under the Electricity
Act) questionable in law. The previous ruling in Tamil Nadu Generation and
Distribution Corporation Limited v. PPN Power Generating Co. Private Ltd.,
(2014) 11 SCC 53 was cited. In Tamil Nadu Generation (supra) the court had
made observations indicating that the chairman of such commission had to be
necessarily a person with judicial experience. In Utility Users' Welfare
Association (supra), resolving the issue, the court clarified that the
appointment of such judicial personnel was optional. However, the court
further held that:
“106. In Madras Bar Association28 (MJ-I1), the Constitution Bench, referring
to the decision in Madras Bar Association29 (MJ-I) observed that members
of tribunals discharging judicial functions could only be drawn from sources
possessed of expertise in law and competent to discharge judicial functions.
We are conscious of the fact that the case (MJ-1) dealt with a factual matrix
where the powers vested in courts were sought to be transferred to the
tribunal, but what is relevant is the aspect of judicial functions with all the
‘trappings of the court’ and exercise of judicial power, at least, in respect of
same part of the functioning of the State Commission. Thus, if the Chairman
of the Commission is not a man of law, there should, at least, be a member
who is drawn from the legal field. The observations of the Constitution Bench
in Madras Bar Association30 (MJ-11) constitutes a declaration on the concept
of basic structure with reference to the concepts of “separation of powers”,
“rule of law” and ‘judicial review”. The first question raised before the
Constitution Bench as to whether judicial review was part of the basic
structure of the Constitution was, thus, answered in the affirmative.
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107. We are, thus, of the view that it is mandatory to have a person of
law, as a member of the State Commission. When we say so, it does not imply
that any person from the field of law can be picked up. It has to be a person,
who is, or has been holding a judicial office or is a person possessing
professional qualifications with substantial experience in the practice of law,
who has the requisite qualifications to have been appointed as a Judge of the
High Court or a District Judge.

108. In Brahm Dutt v. Union of India, it has been observed that if there
are advisory and regulatory functions as well as adjudicatory functions to be
performed, it may be appropriate to create two separate bodies for the same.
That is, however, an aspect, which is in the wisdom of the legislature and that
course is certainly open for the future if the legislature deems it so.
However, at present there is a single Commission, which inter alia performs
adjudicatory functions and, thus, the presence of a man of law as a member is
a necessity in order to sustain the provision, as otherwise, it would fall foul of
the principles of separation of powers and judicial review, which have been
read to be a part of the basic structure of the Constitution.

109. We are also not in a position to accept the plea advanced by the
learned Attorney General that since there is a presence of a Judge in the
Appellate Tribunal that would obviate the need of a man of law as a member
of the State Commission. The original proceedings cannot be cured of its
defect merely by providing a right of appeal.

110. We are, thus, of the unequivocal view that for all adjudicatory
functions, the Bench must necessarily have at least one member, who is or has
been holding a judicial office or is a person possessing professional
qualifications with substantial experience in the practice of law and who has
the requisite qualifications to have been appointed as a Judge of the High
Court or a District Judge.”

148. It follows, therefore, that in line with the above declaration of law, at
all times, when adjudicatory orders (especially final orders) are made by
CCI, the presence and participation of the judicial member is necessary.

149. The related aspect is the selection procedure. Objection was taken to
Section 53D stating that whereas it envisages the Chairperson of a tribunal as
a retired judge, there is no obligation that at least one of the other members
ought to be a trained judicial personnel. The court is undoubtedly of the
opinion that the Appellate Tribunal performs judicial functions; it hears and
decides appeals from orders of CCI. However, the mandate that the Chairman
should have been a Supreme Court judge or a Chief Justice of a High Court,
in the opinion of this court, sufficiently guarantees the application of a judicial
mind and, more importantly, application of judicial principles  to the issues
brought/agitated before that tribunal. This Court notices that the appellate
tribunal provisions contained in regulatory enactments in various sectors
(telecom, electricity, petroleum and natural gas, airports, securities etc.)
follow an identical pattern.

150. With respect to the selection procedure contained in Section 8 (for
members of CCI) the court perceives no infirmity in the impugned
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provision, having regard to the view taken previously, mandatorily, the CCI
should have a judicial member, in keeping with the dicta in Madras Bar
Association (supra), as reiterated in R. Gandhi (supra) and the recent ruling in
Utility Users Welfare Association (supra). This would consequently mean that
the provision of Section 8 has to be resorted to for selection  at all times.
This, in the opinion of the court is sufficient safeguard to ensure that
executive domination in the selection process (of the panel, shortlisting the
names for appointment) does not prevail. The structure of the provision
(Section 9 of the Act) is that five members-including the Chief Justice of
India (or his nominee) as the chairman in it. At the same time, the
composition also ensures the participation of two outside independent experts.
151. As far as the selection to the appellate tribunal (COMPAT) goes (Section
53E), the court notices that the recent decision in Swiss Ribbons Pvt. Ltd. v.
Union of India 2019 SCC OnLine SC 73, has outlined the correct perspective,
having regard to the decisions in R. Gandhi (supra) and Madras Bar
Association (supra). The court had observed as follows:
“13. Shri Rohatgi has argued that contrary to the judgments in Madras Bar
Association (I) (supra) and Madras Bar Association (III) (supra), Section
412(2) of the Companies Act, 2013 continued on the statute book, as a result
of which, the two Judicial Members of the Selection Committee get
outweighed by three bureaucrats.
14. On 03.01.2018, the Companies Amendment Act, 2017 was brought into
force by which Section 412 of the Companies Act, 2013 was amended as
follows:
412. Selection of Members of Tribunal and Appellate Tribunal.--
XXX XXXXXX

(2) The Members of the Tribunal and the Technical Members of the Appellate
Tribunal shall be appointed on the recommendation of a Selection Committee
consisting of--

(a) Chief Justice of India or his nominee-- Chairperson;

(b) a senior Judge of the Supreme Court or Chief Justice of High Court--
Member;

(¢) Secretary in the Ministry of Corporate Affairs--Member; and

(d) Secretary in the Ministry of Law and Justice--Member.

(2-A) Where in a meeting of the Selection Committee, there is equality of votes
on any matter, the Chairperson shall have a casting vote.

This was brought into force by a notification dated 09.02.2018. However, an
additional affidavit has been filed during the course of these proceedings by
the Union of India. This affidavit is filed by one Dr. Raj Singh, Regional
Director (Northern Region) of the Ministry of Corporate Affairs. This
affidavit makes it clear that, acting in compliance with the directions of the
Supreme Court in the aforesaid judgments, a Selection Committee was
constituted to make appointments of Members of the NCLT in the year 2015
itself. Thus, by an Order dated 27.07.2015,
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(i) Justice Gogoi (as he then was), (ii) Justice Ramana, (iii) Secretary,
Department of Legal Affairs, Ministry of Law and Justice, and (iv)
Secretary, Corporate Affairs, were constituted as the Selection Committee.
This Selection Committee was reconstituted on 22.02.2017 to make further
appointments. In compliance of the directions of this Court, advertisements
dated 10.08.2015 were issued inviting applications for Judicial and Technical
Members as a result of which, all the present Members of the NCLT and
NCLAT have been appointed. This being the case, we need not detain
ourselves any further with regard to the first submission of Shri Rohatgi.”

152. In this context, it is significant that the Constitution Bench judgment in the
second case of Madras Bar Association v. Union of India (2015) 8 SCC 583
[hereafter “the Madras Bar Association-1I"’] dealt with the issue concerning
the composition of Selection Committees for the National Company Appellate
Tribunal. There too, Section 412 of the Companies Act 2013, was in issue.
Before the amendment noticed in Swiss Ribbons (supra), the Committee
comprised of five members, including the Chief Justice of India or his
nominee as Chairperson and a senior judge of the Supreme Court or the
Chief Justice of the High Court and three other Secretary level members. In
Madras Bar Association-II (supra) it was held as follows:

“25. This issue pertains to the constitution of Selection Committee for selecting
the Members of NCLT and NCLAT. Provision in this respect is contained in
Section 412 of the Act, 2013. Sub-section (2) thereof provides for the
Selection Committee consisting of:

(a) Chief Justice of India or his nominee-Chairperson;

(b) a senior Judge of the Supreme Court or a Chief Justice of High Court--
Member;

(¢) Secretary in the Ministry of Corporate Affairs--Member;

(d) Secretary in the Ministry of Law and Justice--Member; and (e) Secretary in
the Department of Financial Services in the Ministry of Finance--Member.
Provision in this behalf which was contained in Section 10FX, wvalidity thereof
was questioned in 2010 judgment, was to the following effect: 10FX.
Selection Committee: (1) The Chairperson and Members of the Appellate
Tribunal and President and Members of the Tribunal shall be appointed by the
Central Government on the recommendations of a Selection Committee

consisting of:

(a) Chief Justice of India or his nominee Chairperson;

(b) Secretary in the Ministry of Finance and Member; Company Affairs

(¢) Secretary in the Ministry of Labour Member;

(d) Secretary in the Ministry of Law and Justice (Department of Legal Affairs or
Legislative Department) Member;

(e) Secretary in the Ministry of Finance and Company Affairs (Department of
Company Affairs) Member.

(2) The Joint Secretary in the Ministry or Department of the Central Government
dealing with this Act shall be the Convenor of the Selection Committee.
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26. The aforesaid structure of the Selection Committee was found fault with by
the Constitution Bench in 2010 judgment. The Court specifically remarked
that instead of 5 members Selection Committee, it should be 4 members
Selection Committee and even the composition of such a Selection
Committee was mandated in Direction No. (viii) of para 120 and this sub-
para we reproduce once again hereinbelow:

(viii) Instead of a five-member Selection Committee with Chief Justice “of India
(or his nominee) as Chairperson and two Secretaries from the Ministry of
Finance and Company Affairs and the Secretary in the Ministry of Labour
and Secretary in the Ministry of Law and Justice as members mentioned in
Section 10FX, the Selection Committee should broadly be on the following
lines:

(a) Chief Justice of India or his nominee-Chairperson (with a casting vote);

(b) A senior Judge of the Supreme Court or Chief Justice of High Court-Member;

(c) Secretary in the Ministry of Finance and Company Affairs-Member; and

(d) Secretary in the Ministry of Law and Justice-Member.

27.Notwithstanding the above, there is a deviation in the composition of
Selection Committee that is prescribed Under Section 412(2) of the Act, 2013.
The deviations are as under:

(i) Though the Chief Justice of India or his nominee is to act as Chairperson,
he is not given the power of a casting vote. It is because of the reason that
instead of four member Committee, the composition of Committee in the
impugned provision is that of five members.

(i1) This Court had suggested one Member who could be either Secretary in the
Ministry of Finance or in Company Affairs (we may point out that the word
“and” contained in Clause (c) of sub-para (viii) of para 120 seems to be
typographical mistake and has to be read as “or”, as otherwise it won't make
any sense).

(iii) Now, from both the Ministries, namely from the Ministry of Corporate
Affairs as well as Ministry of Finance, one Member each is included. Effect
of this composition is to make it a five members Selection Committee which
was not found to be valid in 2010 judgment. Reason is simple, out of these
five Members, three are from the administrative branch/bureaucracy as
against two from judiciary which will result in predominant say of the
members belonging to the administrative branch, is situation that was
specifically diverted from.

The composition of Selection Committee contained in Section 412(2) of the Act,
2013 is sought to be justified by the Respondents by arguing that the
recommended composition in the 2010 judgment was in broad terms. It is
argued that in view of subsuming of BIFR and AAIFR which are in the
administrative jurisdiction of Department of Financial Services, Secretary
DFS has been included. No casting vote has been provided for the Chairman
as over the period of time the selection processes in such committees have
crystallized in a manner that the recommendations have been unanimous and
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there is no instance of voting in such committees in Ministry of Corporate
Affairs. Moreover other similar statutory bodies/tribunals also do not provide
for ‘casting vote’ to Chairperson of Selection Committee. Further, the
Committee will be deciding its own modalities as provided in the Act. The
following argument is also raised to justify this provision: (i) Robust and
healthy practices have evolved in deliberations of Selection Committees. Till
now there is no known case of any material disagreement in such committees.
(i1)) The intention is to man the Selection Committee with persons of
relevant experience and knowledge.

We are of the opinion that this again does not constitute any valid or legal
justification having regard to the fact that this very issue stands concluded by
the 2010 judgment which is now a binding precedent and, thus, binds the
Respondent equally. The prime consideration in the mind of the Bench was
that it is the Chairperson, viz. Chief Justice of India, or his nominee who is to
be given the final say in the matter of selection with right to have a casting
vote. That is the ratio of the judgment and reasons for providing such a
composition are not far to seek. In the face of the all pervading prescript
available on this very issue in the form of a binding precedent, there is no
scope for any relaxation as sought to be achieved through the impugned
provision and we find it to be incompatible with the mandatory dicta of 2010
judgment. Therefore, we hold that provisions of Section 412(2) of the Act,
2013 are not valid and direction is issued to remove the defect by bringing
this provision in accord with sub-para (viii) of para 120 of 2010 judgment.”

153. Having regard to the above discussion, it is, therefore, held that

necessarily, the composition of the Committee, which selects from amongst
names to fill the position of Chairperson and members of the Company
Appellate Tribunal has to conform to the dicta in Madras Bar Association-I
(supra) and Madras Bar Association-II (supra). Swiss Ribbons (supra) too is
an authority on this aspect; the amended provisions of the Companies Act
which was faulted in Madras Bar Association-II (supra) was approved.
Consequently, Section 53E, as it stood, before the amendment by the Finance
Act, 2017, is exposed to the vice of unconstitutionality. The court notices
that unlike a mere appellate tribunal, COMPAT also possesses special
jurisdiction to award damages through adjudication of “claims” under Section
53N. This power, in addition to the appellate power makes it imperative that
the personnel chosen for the task assigned to the COMPAT, (from whose
orders, appeals lie to the Supreme Court directly under Section 53T) are with
the approval of the Chief Justice, and at least a judge of the Supreme Court,
following the pattern indicated in Madras Bar Association-II and reiterated in
Swiss Ribbons (supra). Consequently, Section 53E as it stood prior to
amendment, cannot be sustained.

154. The above observations are, however, not determinative or seem to be

dispositive of the issue entirely-that the validity of Section 53E which was
repealed by Sections 171(d) of the Finance Act, 2017 and instead replaced by
the provisions in Section 184 of the Finance Act, 2017 are pending
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consideration before the Supreme Court.

Re. Point No. 3 - Section 22(3) unconstitutional for the reasons urged by the
petitioners

Re. Point No. 4 - Revolving door policy vitiating any law, policy or practice
rendered by the CCI

157. Both these points are taken up together because common arguments were
addressed by all counsels on this aspect. Section 22(1) provides that the CCI
would meet at such times and places and observe such procedure as is
provided by the regulations. Section 22(2) enacts that in the event of
Chairperson's inability to attend a meeting of the Commission, the senior
most person present would preside over it. Section 22(3) stipulates that all
questions which come up for consideration in a meeting would be decided by
majority of members present and voting and that in the event of equality of
votes, the Chairperson or the Member presiding would have a second or
casting vote. The proviso to Section 22 (3) stipulates a minimum quorum of at
least three members for any meeting.

158. The petitioners' argument was that Section 22(3), to the extent it enables
the Chairperson or the senior member presiding a board meeting to vote
twice, i.e. have a casting vote is anathema to judicial functioning. It is
submitted that the concept of casting vote is relatable to board meeting in
private environs such as company board meetings etc. and cannot have any
place where the duty to act judicially and give reasons for such decisions are
mandated. It was urged consequently that having regard to the stipulation of
a minimum quorum (3 members) wherever there is a difference of opinion, in
the CCI where the quorum is of even members - 4 or 6 invariably, the
Chairperson or the member presiding would have his say because, he would
necessarily vote twice.

159. On behalf of the CCI, it was further urged that such provision for a casting
vote is not anathema to all statutory bodies and finds place and mention in
several statutes, such as SEBI, TRAI etc.... The concept of a casting vote, in
the opinion of this Court, is better confined to the realm of meetings where
decision to run a body or even select personnel or in regard to decisions with
respect to day-today functioning of a body or entity, including the choice of
selection of personnel etc. are decided. On the other hand, an adjudicatory
function presupposes a fair procedure whereby the tribunal comprised of an
impartial member or members hearing the parties render their decisions
objectively on the given facts and apply a pre-existing norm. This in turn
means that each member of the tribunal (where plurality of members exists)
applies her (or his) mind independently and arrive at decisions which could be
common. In this broad spectrum, various permutations are possible. For
example, in a 3 member tribunal, it is likely that each member may express a
different opinion but all may agree on a common conclusion. On the other
hand, two may agree upon a common opinion and express in it in one opinion
and the third may differ for stated reasons. Equally, it is possible that there is
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complete unanimity on all aspects resulting in one common opinion or
decision. Each potential decision is premised upon application of mind by
every member who participated in the tribunal. Furthermore, a strong element
of collegiality is necessary either in all stages of functioning and at least, at
the stage of the decision making. This collegiality or collaborative process
and requirement of application mind is entirely subverted if one member,
Chairperson, senior member or any member characterized by any appellation
is conferred a second or casting vote. The principle of each member's opinion
and view carrying the same weight is destroyed in such instance.

160. In the considered opinion of this Court, there can be no two opinions that a
casting vote, which potentially can lead to as adjudicatory result or
consequence, is anathema to and destroys the Rule of Law in the context of
Indian Constitution.

161. The court further is of the opinion that the principle of equal weight for the
decisions of each participant of a quasi-judicial tribunal is undoubtedly
destroyed by Section 22(3) and further that the provision is incapable of
compartmentalization or “reading down”. This can be shown by an illustration
whereby the decision taken by a majority of four members might be to
question a complaint and record that there is no prima facie opinion. The
potential mischief which the casting vote provision can result in is that the
Chairperson may well take recourse to the second or casting vote and tip the
balance the other way and direct that a prima facie case exists in order to
investigate into the matter further. There can be several such illustrations
where the potential repercussions can be felt in the ultimate adjudicatory
result. Consequently, the provision of Section 22(3) is incapable of a clear or
neat segregation and has to be declared void in entirety. As a consequence, the
only provision which would survive then is the proviso which mandates a
minimum quorum of three members (including the Chairman). The proviso
then would stand on its own and act as a norm since per se it is harmonious
and caters to situations and contingencies where the entire Commission of
seven members may be unable to sit and composition larger than 3 may not
be able to function for several reasons.

162. As regards point No. 4, the most serious objection to Section 22(3) as a
whole was that it places or permits “the revolving door policy” that enables
members to participate in one or the other proceedings or desist from
participation at their will.

163. There can be no two opinions about the impropriety of a decision which is
contrary to the principle that a tribunal or adjudicatory body is bound to
render its decision, after hearing the parties; if the body comprises of one or
several members, it is a necessary corollary that only those who hear should
decide.

164. The question here is, did anyone who did not hear the complaints decide
it? The record and the tabular chart, listing the members who heard the
matters on 05.02.2013 to 08.02.2013, shows that those who participated were
Mr. HC Gupta, Anurag Goel, M L Tayal, Ashok Chawla, R Prasad, Justice
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S.N. Dhingra (Retd) and Ms. Geeta Gouri. On 05.03.2013, when CCI
requested for additional information from the informant and the other OEMs,
the same members - except Mr. R. Prasad participated; he had retired, in the
meanwhile. On 09.05.2013, the same combination (Mr. HC Gupta, Anurag
Goel, M L Tayal, Ashok Chawla, Justice S.N. Dhingra (Retd) and Ms. Geeta
Gouri) were present. Instead of R Prasad, Mr. Bunker, was present at this
meeting. He was not present during the oral submissions and he joined the
CCI on 25 March 2013. On 08.08.2013, five equipment manufacturers
(OEMs) made submissions; on this date, Mr. Anurag Goel, M L Tayal,
Ashok Chawla, Justice S.N. Dhingra (Retd) and Ms. Geeta Gouri (from the
original combination who heard the matter consecutively on 5th-8th February,
2013) were present; two (R. Prasad, who had retired and H.C. Gupta) were
not present; Mr. Bunker was present like in the previous hearing. The final
order was made on 25.08.2014; it was by three members, i.e. Mr. Anurag
Goel, Ashok Chawla and M.L. Tayal.

165. It is evident that Mr. Bunker, who was not present in the initial hearings
on 05.02.2013 to 08.02.2013 and 05.03.2013, joined the hearings of
09.05.2013 and 08.08.2013. Those who had initially heard, but retired, in the
meanwhile, before the final order was made, were Mr. R. Prasad, Justice S.N.
Dhingra (Retd); Mr. H.C. Gupta and Ms. Geeta Gouri. The petitioners had
urged that the hearings in which Mr. Bunker participated (i.e. on two dates)
tainted the procedure and furthermore, that the retirement (or end of tenure) of
four members resulted in violation of law and rules of natural justice. Their
submission was, firstly that a tribunal acts as one body; the quoram rule (per
proviso to Section 22 (3)) cannot be stretched to such levels as to render
access to justice, an illusion, whereby a larger body comprising of several
members hears the matter and the ultimate decision is rendered by a minority
of such body or tribunal, for whatever reasons.

169. It is clear that on the question whether in a particular case, a suitor or
litigant can justly complain of violation of principles of natural justice-on the
aspect that a tribunal of varied composition rendered decision through only
some members, when at earlier stages, all members had participated and
heard, is not capable of any one answer. Much depends on the factual context.
Here, the three members who did finally decide the complaints (Mr. Anurag
Goel, Ashok Chawla and M.L. Tayal) were present throughout all the dates of
final hearing. No doubt, as time passed, four original members (Mr. R.
Prasad, H.C. Gupta, Justice S.N. Dhingra (Retd), and Ms. Geeta  Gouri)
retired or completed their tenure. That fact is not disputed; in these
circumstances, in the opinion of the court, the mere fact that Mr. Bunker
participated  in two intervening hearings, but was not a party to the final
decision, per se does not amount to violation of principles of natural justice.

170. That proviso to Section 22(3) permits the possibility of the “revolving
door” in the opinion of the court, does not result in its invalidity.

173. 1In view of the above discussion, it is held that the mere circumstance that
in a given case or group of cases, the practise of “revolving door” hearing is
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resorted to, would not ipso facto, constitute a valid ground to declare Section
22 invalid or arbitrary. Whether in a particular case, the concerned party has
been prejudiced would have to therefore, be examined, in the light of the facts
and circumstances of that case.

177. Having so concluded, this Court is nevertheless of the opinion that a
hearing by a larger body and decision by a smaller number (for compelling
reasons or otherwise) does lead to undesirable and perhaps at times avoidable
situations. To address this, the court hereby directs that when all evidence (i.e.
report, its objections/affidavits etc.) are completed, the CCI should set down
the case for final hearing. At the next stage, when hearing commences, the
membership of the CCI should be constant (i.e. if 3 or 5 members commence
hearing, they should continue to hear and participate in all proceedings on all
hearing dates); the same number of members (of the CCI) should write the
final order (or orders, as the case may be). This procedure should be
assimilated in the form of regulations, and followed by the CCI and all its
members in all the final hearings; it would impart a certain formality to the
procedure. Furthermore, the court hereby directs that no member of the CCI
should take a recess individually, during the course of hearing, or “take a
break” to rejoin the proceeding later. Such “walk out and walk in” practise is
deleterious to principles of natural justice, and gravely undermines public
confidence in the CCI's functioning. Once the hearing commences, all
members (who hear the case, be they in quorums of 3 or 5 or seven) should
continue to be part of the proceeding, and all hearings, en banc. An analogy
may also be drawn to the hearings in courts before benches of more than one
member. Hearings may take place from time to time before benches of
varying composition, but once the final hearing has commenced, the matter
is heard and decided only by the same bench. There is no addition, deletion or
substitution in the composition of the bench during the course of final hearing.
If at all, it becomes impossible to continue the hearing before the same
bench (for example, due to one of the judges having demitted office), the
matter is heard afresh by the new bench even if the composition is partly
common with the previous bench. A similar example may be given of
hearings in the Supreme Court - if a matter is  heard in part by a bench of
two judges, further hearings are held only before that bench, and not before
the bench of three judges even if both the original members of the bench are
also part of the three judge bench. The invariable practice of the courts, which
also ought to be followed by the CCI, is that the bench which hears the matter
decides it, and that every member who participates in the hearing, is also party
to the final decision.

178. Furthermore, the court is of the opinion that the CCI should be manned
fully with all nine members. This will enable the Chairman to ensure that
substantial numbers (of at least five) are present at every substantial hearing
and final hearing. Furthermore, the Central Government should seriously
consider recruiting legal practitioners who regularly practise in the field of
company law, competition, securities and other related fields, with sufficient
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experience (of over 7 years, as in the case of District Judges, under the
Constitution) as technical members. This will eventually promote wider
participation in CCI's decision making process and result in these lawyers'
grooming for responsible positions in their later years: this can foster
expertise which will be valuable to the legal and judicial system.

Re. Point No. 5 - Was the power exercised by the CCI to expand the scope of
inquiry and notice under Section 26 (1) in an illegal and overbroad
manner

179. The petitioners had impugned the expansion of scope of the initial inquiry.
The facts here are that based on the complaint by the informant and
supplementary materials, the CCI recorded its prima facie opinion that the
complaints needed investigation by its order of 24.02.2011. On 19.04.2011,
the DG conducted investigation into the allegations made by the informant
and submitted his investigation report. That DG Report requested for
permission to expand the scope of its investigation to include other car
manufacturers. By its order of 26.04.2011, CCI expanded the scope of
investigation being conducted by the DG to include the petitioners herein and
certain other car manufacturers operating in India. The DG thereafter issued
notice to the other car manufacturers, i.e. the petitioners on 04.05.2011 under
Section 36 (2) read with Section 41 (2) of the Act, seeking detailed
information and documents from them with reference to an investigation
being conducted into certain anti-competitive practices alleged to be prevalent
in the sale, maintenance, service and repair market of the cars manufactured
in India in Case No. 03/2011.

181. The Commission in its order dated 26.04.2011 recorded as follows:

“The information was referred to DG on 08.03.2011 for investigation and
submission of report within 60 days.

2. The DG vie not dated 19.04.2011 has requested for directions to initiate
investigation against other car manufacturers, inter alia starting that the scope
of investigation needs to widened in this case.

3. The Commission considered the DG's note in the ordinary meeting-held
on 26.04.2011 and approved the request to initiate investigation against other
car manufacturers also as mentioned in the note of DG dated 19.04.2011.

4. Commission further observed that whenever Commission orders of
investigation in any case it need not be confined to the parties mentioned in
the information. The investigation is ordered on certain issue and all the
parties which are covered by that issue should be investigated. There is no
need to obtain the orders of Commission on each individual case.”

182. The final order of the CCI further records the following findings - while
dealing with the issue of validity of the expansion of hearing by a separate
order under Section 26 (1):

“The direction of the Commission w